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HEARD: 8th November 1994, 29th October, 1998, 
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This action is one of some antiquity. As the suit 

number indicates, it was filed as far back as 1987 and the issues 

from which the suit arose took place in 1980. 

The plaintiff's claim in the zction is for:- 

(a) A declaration of his rights under 

an agreement for sale of land. 

(b) Damages for use and occupation of 

the land; in the alternztive 

profits; in the further alternative 

interest on the balance of the purchase 

money. 

The defendants counterclaimed for 

(a) specific performance 

(b) Damages 

(c) Cost 



B e f o r e  t h e  t r i a l  commenced,on a p p l i c a t i o n  by a t t o r n e y  

f o r  t h e  p l a i n t i f f , t h e  d e f e n c e  t o  t h e  c o u n t c r c l z i x  was a.rnecdec! and  

t h e  c o u n t e r c l a i m  was amended on  appZAoat ion ,  o f  t h e  a t t o r n e y  

f o r  t h e  d e f e n d a n t s .  

BY c o n s e n t ,  t h e  f o l l o w i n g  documents  were a d m i t t e d  i n  

e v i d e n c e  E x h i b i t  I - Agreement  f o r  s a l e .  

(ii) L e t t e r  o f  u n d e r t a k i n g  d a t e d  2 / 6 / 8 0 .  

(iii) L e t t e r  f rom Commiss ioner  o f  Lands  d a t e d  1 2 / 2 / 8 0 .  
* !  

(IV) L e t t e r  f rom,Commiss ione r  o f  Lands  d a t e d  2 2 / 2 / 8 3 .  

( v )  L e t t e r  f rom Commiss ioner  o f  Lands  d a t e d  2 2 / 6 / 8 3 .  

( v i )  L e t t e r  f rom N a t i o n a l  Commercial  Bank t o  

a t t o r n e y - a t - l a w  d a t e d  6 / 8 / 8 5  ( v i a )  Addendum t o  

a g r e e m e n t : f o r  s a l e  d a t e d  11/ .2 /80  

( v i i )  L e t t e r  f rom P a t r i c i a  Harvey, t o  a t t . o r n e y s ,  

Woodham, P i c k e r s g i l l  & Dowding - 

1 7 / 1 1 / 8 6 .  

( v i i i )  L e t t e r  f rom Commiss ioner  o f  Lands - 

1 /11 /94  
k," 

M r .  A lexander  T e r r i e r  t h e  p l a i n t i f f ,  t e s t i f i e d  t h a t  h e  

was a  r e t i r e d  c a r p e n t e r  now r e s i d i n g  i n  t h e  U n i t e d  S t a t e s  o f  

Amer ica .  B e f o r e  m i g r a t i n g  h e  had  l i v e d  i n  N e w  York Town, Denbigh ,  

i n  t h e  p a r i s h  o f  C la rendon .  

I n  1970 he  bough t  two l o t s  o f  l a n d  a t  Rhymesbury i n  

t h e  p a r i s h  o f  C la rendon  f rom M r .  Owen  achel lor f o r  a p p r o x i m a t e l y  

$37,000.00  which  h e  p a i d  i n  f u l l .  The t o t a l  a c r e a g e  was 39 a c r e s  

and  two r o a d s .  H e  g o t  no t i t l e  f rom M r .  ~ a c h e l ~ r  who had p u r c h a s e d  



t h e  l a n d  f rom t h e  Commissioner  o f  Lands and  h e  made no a t t e m p t  

t o  g e t  a t i t l e .  

I n  F e b r u a r y ,  1980,  t h e  p l a i n t i f f  s i g n e d  a n  a g r e e m e n t  

t o  s e l l  b o t h  l o t s  t o  t h e  d e f e n d a n t s  f o r  $70 ,000 .00 .  A t  t h e  t i m e  

o f  t h e  a g r e e m e n t  f o r  s a l e  t h e  p l a i n t i f f  had  t o  pay  o f f  t h e  b a l a n c e  

d u e  by M r .  B a c h e l o r  t o  t h e  Commiss ioner  o f  Lands ,  which  h e  d i d .  

The p l a i n t i f f  s a i d  h e  was aware  t h a t  he  had  a n  o b l i g a t i o n  

t o  g i v e  t i t l e  t o  t h e  d e f e n d a n t s .  The d e f e n d a n s  had p a i d  a dep.0.slt 
d 3 

o f  $8 ,500 .00  and  t h e  b a l a n c e  by way o f  a  d r a f t  f o r & 7 0 0 0 . 0 . 0  w h i l e  

h e  was i n  England .  T h i s  amoun t ing  t o  JA$28,000.00 .  H e  h z d  

t h e r e a f t e r  p u t  t h e  d e f e n d a n t s  i n  p o s s e s s i o n  i n  F e b r u a r y ,  1980 .  

The p l a i n t i f f  s a i d  h e  made e f f o r t s  t o  o b t a i n  t i t l e  f o r  

t h e  l a n d .  H e  had  c o n t a c t e d  t h e  Lands  Depar tmen t  by t e l e p h o n e  

on numerous o c c a s i o n s  and  by p e r s o n a l  v i s i t s  t o  t h e  h e a d  o f f i c e  

i n  K i n g s t o n .  While  h e  was o f f  t h e  i s l a n d  h i s  d a u g h t e r  a n d  h i s  

l a w y e r  M i s s  P a t r i c i a  Harvey made e n q u i r i e s  on h i s  b e h a l f  t o  t h e  

Commissioner  o f  Lands b u t  w i t h o u t  s u c c e s s .  H i s  l a s t  v i s i t  t o  

t h e  Lands Depar tment  was t h e  3 1 s t  o f  O c t o b e r ,  1994.  H e  h a d  
..as- 

a l s o  g o t  a  l e t t e r  from t h e  Lands  Depar tmen t  s a y i n g  t h a t  t h e y  ' 

h a d  no  t i t l e  f o r  t h e s e  l a n d s  - h e  r e f e r r e d  t o  E x h i b i t  8 .  

H e  h a s  n e v e r  been  t o l d  when it was l i k e l y  t o  g e t  t i t l e .  

H e  had  made t h r e e  v i s i t s  t o  t h e  head  o f f i c e  o f  t h e  Lands  

Depar tmen t  i n  K i n g s t o n .  

M r .  T e r r i e r  s a i d  h e  was p e r s o n a l l y  aware o f  wha t  u s e  

t h e s e  l a n d s  h a v e  been  p u t  . H e  had  p a s s e d  by t h e  l a n d s  and  



saw s u g a r  c a n e s  growing t h e r e .  

Under c r o s s - , e x a m i n a t i o n ,  t h e  p l a i n t i f f  s a i d  he  was n o t  

aware t h a t  t h e  l a n d s  w e r e  compulsory  a c q u i r e d  by t h e  Government 

i n  1959.  H e  had  t h e  l a n d s  f o r  a b o u t  s i x  y e a r s  b e f o r e  he  s o l d  

them t o  t h e  d e f e n d a n t s .  I n  t h e  agreement  f o r  s a l e  he  had 

f- 1 
u n d e r t a k e n  t o  o b t a i n  t i t l e  i n  t h e i r  names. F o r  some t i m e  he  had 

L- 
o p e r a t e d  a  d a i r y  b u s i n e s s  on  t h e  l a n d s  which he c l o s e d  down b e f o r e  

0 
he  l e f t  t h e  i s l a n d .  The l a n d  had b e e n  p u t  up f o r  s a l e  a b o u t  

L 

t h r e e  months b e f o r e  t h e  d e f e n d a n t s b o u g h t  it. H e  was n o t  aware 

t h a t  t h e  house  on t h e  p r o p e r t y  had been v a n d a l i z e d ;  t h a t  t h e  

p a s t u r e s  were i n  r u i n a t e ;  t h a t  t h e  f e n c i n g  was broken down; 

t h a t  i n d i v i d u a l s  i n  t h e  a r e a  w e r e  u s i n g  t h e  p r o p e r t y  f o r  the i r  

own p u r p o s e s ;  t h a t  d o o r s  and windows and bathroom f i x t u r e s  had 

c: been s t o l e n  and  t h a t  t h e  r o o f  had d i s a p p e a r e d .  

H e  was on v i s i t  t o  t h e  i s l a n d  a b o u t  e i g h t  months ago  

when h e  c b s e r v e d  t h a t  c a n e s  w e r e  growing on t h e  l a n d s .  H e  

c o u l d  n o t  s a y  what  a c r e a g e  was i n  c a n e s  and when t h e y  w e r e  p l a n t e d .  

c; H e  was n o t  aware  i f  o t h e r  p u r c h a s e r s  o f  t h e  Rhymesbury l a n d s  had 

o b t a i n e d  t i t l e .  

DEFENDANTS CASE 

A f t e r  a p r o t r a c t e d d e l a y  o f  n e a r  f o u r  y e a r s  t h e  t r i a l  

c o n t i n u e d  on t h e  29 th  o f  O c t o b e r ,  1998 when M r .  Chapman Longmore 

t e s t i f i e d  on  b e h a l f  o f  t h e  d e f e n d a n t s .  H e  was a  f a r m e r ,  who 

bough t  one  l o t  i n  1975,  c o n s i t i n g  o f  t e n  a c r e s  o f  l a n d  - Lot  

3 8 ,  Rhymesbury i n  C la rendon  from o n e  M r .  Grover  Gracey.  M r .  

Gracey c o u l d  n o t  g i v e  him a  r e g i s t e r e d  t i t l e .  H e  s u b s e q u e n t l y  



r e c e i v e d  a  r e g i s t e r e d  t i t l e  f o r  t h e  l a n d  which he  t e n d e r e d  i n  

c o u r t  a s  e x h i b i t  9 .  

H e  had a p p l i e d  f o r  t i t l e  a t  t h e  o f f i c e  of  t h e  R e g i s t r a r  

of T i t l e s .  H e  had made s e v e r a l  p e r s o n a l  v i s i t s  t h e r e .  H e  a l s o  

made s e v e r a l  v i s i t s  t o  t h e  Lands ' ~ e ~ a r t m e n t  i n  Kings ton .  H e  

had  t o  c o n t a c t  s e v e r a l  l a w y e r s  i n  Kings ton  t o  o b t a i n  c l e a r a n c e  

o f  v a r i o u s  c a v e a t s  t h a t  were lodged a g a i n s t  h i s  n e i g h b o u r s  

t i t l e  b e c a u s e  t h e  t i t l e  was a t t a c h e d  t o  a  p a r e n t  t i t l e .  Over 

C1 ..' 

a  twu y e a r s  p e r i o d  h e  had made a b o u t  t w e n t y  f i v e  t r i p s  t o  

K i n g s t o n .  

H e  knew b o t h  d e f e n d a n t s ,  o n l y  knew t h e i r  p r o p e r t y  a t  

Rhymesbury from a b o u t  1976.  I t  f o r m e r l y  be longed  t o  t h e  p l a i n t i f f .  

T h e r e  was a  two s t o r e y  d w e l l i n g  house  on it. H e  had knowledge 

- .  
o f  t h e  v a l u e  o f  l a n d s  a t  Rhymesbury. 

L,, 
H e  had h i s  own l a n d  and was a g e n t  f o r  a  f i v e  a c r e s  

under -deve loped  l o t  i n  t h e  same a r e a  which was up f o r  s a l e  now. 

The a s k i n g  p r i c e  was $ 2 5 0 , 0 0 0 . 0 0  p e r  a c r e .  

C:' Under c r o s s - e x a m i n a t i o n ,  M r .  Longmore s a i d  t h a t  t h e  

p l a i n t i f f  was i n  p o s s e s s i o n  o f  t h e  l a n d  igen t h e  d e f e n d a n t s b o u g h t  

it. H e  d i d  n o t  knew i f  t h e  p l a i n t i f f  grew a n y t h i n g  on t h e  l a n d  

b u t  t h e  d e f e n d a n t s h a d  p l a n t e d  t h e  l a n d  w i t h  c a n e s .  The l a n d  

was a c r o s s  t h e  r o a d  from h i s .  

The c a s e  was a d j o u r n e d  a t  t h i s  s t a g e  pending s e t t l e m e n t .  

On t h e  9 t h  of  June  1999,  when t h e  h e a r i n g  r e t u r n e d ,  

c o u n s e l  f o r  t h e  d e f e n d a n t s  announced t h a t  t h e y  were c l o s i n g  t h e i r  

c a s e .  



Counsel  on b o t h  s i d e s  a g r e e d  t o  t h e  s u b m i t  t h e i r  f i n a l  

a rguments  i n  w r i t i n g  t h e  f o l l o w i n g  day and t h e  Judgment was 

a c c o r d i n g l y  r e s e r v e d  pend ing  t h e  r e c e i p t  o f  t h e s e  s u b m i s s i o n s .  

S u b m i s s i o n s  

M r .  Wi l l i ams  on b e h a l f  o f  t h e  d e f e n d a n t s ,  s u b m i t t e d  t h a t  

t h e  e v i d e n c e  o f  t h e  p l a i n t i f f  shows c l e a r l y t h a t  he had n o t  i n  f a c t  

made any r e a l  e f f o r t s  t o  o b t a i n  t i t l e  f o r  t h e  s a i d  l a n d s ,  i n  o r d e r  

t o  f u l f i l l  h i s  c o n t r a c t e d  o b l i g a t i o n s .  The e v i d e n c e  o f  M r .  

-'.I 

Lonsmere d e m o n s t r a t e d  r e a l  e f f o r t s  a t  o b t a i n i n g  t i t l e  which  he 

d i d  a f t e r  some twenty  one  y e a r s .  On t h e  c o n t r a r y  t h e  p l a i n t i f f  

gave  up a l l  e f f o r t s  a f t e r  o n l y  e i g h t  y e a r s  and i n s t e a d  h a s  f i l e d  

s u i t  a g a i n s t  t h e  p u r c h a s e r s  t o  whom he had u n d e r t a k e n  t o  f u r n i s h  

a  r e g i s t e r e d  t i t l e  , s e e k i n g  i n t e r  a l i a  t o  r e s c i n d  t h e  agreement .  

Counsel  f u r t h e r  s u b m i t t e d  t h a t  t h e  e v i d e n c e  o f  t h e  

p l a i n t i f f  d i d  n o t  i n  any way s u b s t a n t i a t e  t h e  c l a i m  of  " a  d e f e c t  

i n  t i t l e " .  The mere d i f f i c u l t y  i n  o b t a i n i n g  t i t l e  d o e s  n o t  

c o n s t i t u t e ,  i n  law, a  d e f e c t  i n  t i t l e "  ( s e e  Thomas v  K e n s i n g t o n  

(1942) 2  AER 2 6 3 ) .  

The p l a i n t i f f s  c o n t e n t i o n ,  he saps, t h a t  t h e  d e f e n d a n t s  

a r e  l i a b l e  t o  pay mesne p r o f i t s ,  i s  w i t h o u t  m e r i t  and  w i t h o u t  l e g a l  

a u t h o r i t y  and t h a t  t h e  t r u e  p o s i t i o n  i s  t h a t  a  p u r c h a s e r  i n  

p o s s e s s i o n  i s  l i a b l e  t o  pay i n t e r e s t  on t h e  b a l a n c e  o f  t h e  p u r c h a s e  

p r i c e .  Counse l  r e f e r r e d  t o  t h e  P r i v y  Counse l  Appeal  No. 1 5  o f  

1986 from t h e  C o u r t  of  Appeal  o f  Jamaica  Noel  S a l e  v  Son ia  A l l e n  



where their Lordships said: 

"Their Lordships are unable, 
however, to find in this 
arrangement anything which 
would displace the ordinary 
rule that even where delay 
in completion is due to the 
default of the vendor, a 
purchaser in possession and 
in receipt of the rents and 
profits of the property 
sold is liable, on completion, 
to pay interest on the balance 
of the purc.hase price from the 
date when he takes possession," 

The plaintiff was therefore entitled to interest on the 

balance of the purchase price from the date of possession until 

completion. 

However, Mr. Williams submitted that the defendants were 

entitled to succeedin their claim for specific performance of the 

agreement for sale. The plaintiff had failed to fulfill his 

obligations under the contract to provide the defendants with 

registered title, and the evidence shows that there was in law, 

no defect in title, but rather a mere difficulty which faced the 
(- $1 
L.' plaintiff in obtaining and giving title to the defendants which *- 

with due diligence on the part of the plaintiff, would have 

seen overcome. 

Counsel also requested that if the order for specific 
^ L 

performance was to be effectual the court should also order that 

the plaintiff deliver to the Commissioner of Lands a duly executed 

and stamped instrument of transfer. 

On the question of the rate of interest to be paid on 

the balance of the purchase money, Counsel submitted that the 

rate of interest to be applied is the deposit rate of interest. 



Using t h e  o v e r a l l  Average Weighted Depos i t  R a t e s  o f  Commercial 

Banks-, t h e  ave r aqe  r a t e  of  i n t e r e s t  f o r  t h e  p e r i o d  from t h e  d a t e  

of  p o s s e s s i o n  t o  t h e  d a t e  h e r e o f  i s  18.95%.  T h i s  would r e s u l t  

i n  i n t e r e s t  f o r  n i n e t e e n  y e a r s ,  i n  t h e  amount of  $,118,816.50. 

With r e g a r d  t o  t h e  c o s t  o f  t h e  a c t i o n ,  c o u n s e l  submi t t ed  

t h a t  t h e  i n t e r e s t  would n o t  i n  f a c t  be due t o  t h e  p l a i n t i f f  u n t i l  

comp le t i on  and it i s  t h e  p l a i n t i f f  who had wrong fu l l y  f a i l e d  

t o  comple te .  An o r d e r  f o r  s p e c i f i c  performance a g a i n s t  t h e  
- ,  

p l a i r i t i f f  would mean t h a t  t h e  p l a i n t i f f  had wrong fu l l y  b rough t  

t h i s  a c t i o n  a g a i n s t  t h e  de f endan t s and  t h e  p l a i n t i f f  shou ld  

t h e r e f o r e  b e a r  t h e  c o s t s  f o r  t h e  d e f e n d a n t s .  

On t h e  beha l f  of t h e  p l a i n t i f f ,  M r .  F o s t e r  submi t t ed  

t h a t  t h e  p l a i n t i f f  had used h i s  b e s t  endeavours  t o  o b t a i n  t h e  

r e l e v a n t  c e r t i f i c a t e  o f  t i t l e  b u t  d e s p i t e  t h i s  ha s  n o t  been 

a b l e  t o  do so .  Submiss ions  by d e f e n d a n t s  counse l  t o  t h e  

c o n t r a r y  wasmi sco r~ce ived  and n o t  suppo r t ed  by t h e  ev idence  - 

F u r t h e r ,  d e f e n c e  c o u n s e l ' s  argument t h a t  because  M r .  Longmore 

o b t a i n e d  t i t l e , i t  fo l lowed a s  a  m a t t e r  of  l o g i c  t h a t  t h e  p l a i n t i f f  
w-* 

s h o u l d ,  i s  w i t h o u t  m e r i t  because  t h e r e  was no ev idence  t o  i n d i c a t e  

t h a t  M r .  Longmore's p r o p e r t y  f o r  which t h e  t i t l e  was i s s u e d  a r i s e s  

from t h e  same f a c t u a l  and l e g a l  c o n t e x t  a s  t h e  p l a i n t i f f ' s  

p r o p e r t y .  

Counsel  f u r t h e r  s u b m i t t e d  t h a t  due t o  a  d e f e c t  i n  t i t l e ,  

t h e  p l a i n t i f f  had n o t  been a b l e  t o  make a  good t i t l e  t o  t h e  

d e f e n d a n t s  a s  opposed t o  a  conveyancing problem. He i s  i n  t h o s e  

c i r c u m s t a n c e s  e n t i t l e d  t o  be r e l i e v e d  of h i s  c o n t r a c t u a l  

o b l i g a t i o n s  (see Bain v  F o t h e r g i l l ,  L.R. 7 H.L.  158,  209 - 210. 



C o u n s e l  s o u g h t  t o  d i s t i n g u i s h  t h e  c a s e  o f  Thomas v  

K e n s i n g t o n  ( s u p r a )  r e l i e d  upon by t h e  d e f e n d a n t s  - Tn t h a t  c a s e  

t h e  p l a i n t i f f  was u n a b l e  t o  g e t  t i t l e  b e c a u s e  t h e  d e f e n d a n t s h a d  

a  mor tgage  e n d o r s e d  t h e r e o n  which  h e  was u n a b l e  t~ pay i n  o r d e r  

t o  have  it d i s c h a r g e d .  I t  was o n  t h e s e  f a c t s  t h a t  prompted  

M r .  J u s t i c e  S t a b l e  t o  s t a t e  . " T h i s  i s  n o t  a  c a s e  where t h e r e  

i s  any q u e s t i o n  o f  d e f e c t  i n  t i t l e . "  

M r .  F o s t e r  c o n t e n d e d  t h a t  t h e  d e f e n d a n t s  had  t h e  u s e  
d .  

and b e n e f i t  o f  t h e  p l a i n t i f f ' s  l o t  s i n c e ' l 9 8 0  and t h e y  had p u t  

it t o  commerc ia l  u s e  o v e r  t h a t  p e r i o d  o f  t i m e  and  i t  was o n l y  f a i r  

and r e a s o n a b l e  t h a t  t h e  d e f e n d a n t s  s h o u l d  b e  r e q u i r e d  t o  pay t h e  

p l a i n t i f f  mesne p r o f i t s  o r  i n t e r e s t  on t h e  b a l a n c e  p u r c h a s e  p r i c e .  

I n  s u p p o r t  h e  r e f e r r e d  t o  c a s e  o f  Noel S a l e  v  S o n i a  A l l e n  ( s u p r a )  

Cbunsel  a g r e e d  w i t h  t h e  d e f e n d a n t s  c o u n s e l  t h a t  t h e  r a t e  o f  

i n t e r e s t  s h o u l d  be  1 8 . 9 5 % .  I n  t h e  c i r c u m s t a n c e s  c o u n s e l  a s k e d  

t h e  c o u r t  t o  made a n  o r d e r  t h a t  t h e r e  b e  judgment  f o r  t h e  p l a i n t i f f  

and  t h a t  t h e  d e f e n d a n t s '  c o u n t e r - c l a i m  b e  d i s m i s s e d .  

F I N D I N G S  

The q u e s t i o n  i n  i s s u e  conFErns  t i t l e .  . ~ 

The problem s t a r t e d  when t h e  Commissioner  o f  ~ a n d s  

s o l d  two l o t s  o f  l a n d  a t  Rh-ynlesbury t o  M r .  B a c h e l o r  and  gave  

him no t i t l e .  M r .   achel lor i n  t u r n  s o l d  t h e  s a i d  two l o t s  t o  

t h e  p l a i n t i f f  and  gave  p l a i n t i f f  no t i t l e  a s  h e  had none .  I n  

1 9 8 0 ,  t h e  p l a i n t i f f  a g r e e d  t o  s e l l  t h e  s a i d  l a n d  t o  t h e  d e f e n d a n t s .  

The p i a h t i f f  c l a i m s  t h a t  he  made e v e r y  e f f o r t  t o  s e c u r e  

t i t l e  t o  p a s s  t o  t h e  d e f e n d a n t s  o v e r  a  e i g h t  y e a r s  p e r i o d  w i t h o u t  

s u c c e s s  and  t k ~ r r e f o r e  a s k e d  f o r  r e c e s s i o n  o f  t h e  c o n t r a c t .  



The d e f e n d a n t s  c l a i m  t h a t  t h e  p l a i n t i f f  h a d  f a i l e d  t o  

make s u f f i c i e n t  e f f o r t s  a n d  b r o u g h t  M r .  Chapman Longmore who 

b o u g h t  l a n d s  f rom t h e  same p r o p e r t y  a r o u n d  t h e  same t i m e  a s  t h e  

p l a i n t i f f  f rom o n e  M r .  G r o v e r  G r a c e y .  

H e  a l s o  h a d d i f f i c u l t y i n  o b t a i n i n g  t i t l e  b u t  h e  

r e l e n t l e s s l y  p u r s u e d  it a n d  f i n a l l y  o b t a i n i n g  t i t l e  a f t e r  some 

t w e n t y  y e a r s .  

The d e f e n d a n t  s u b m i t t e d  t h a t  d i f f i c u l t y  i n  o b t a i n i n g  
*-' 

t i t l e  d o e s  n o t  i n  ( l a w  c o n s t i t u t e  a d e f e c t  i n  t i t l e .  

The p l a i n t i f f  r e l i e d  o n  t h e  o l d  case o f  B a i n  a n d  

F o t h e r q i l l  ( s u p r a )  a n d  c l a i m e d  t h a t  b e c a u s e  o f  a  d e f e c t  i n  

t i t l e  t h e  p l a i n t i f f  i s  i n  t h o s e  c i r c u m s t a n c e s  e n t i t l e d  t o  b e  

r e l i e v e d  o f  h i s  c o n t r a c t u a l o b l i g a t i o n s .  

R e f e r e n c e  was a l s o  made by  b o t h  a t t o r n e y s  t o  t h e  c a s e  o f  

Noe l  S a l e  v  S o n i a  A l l e n  ( s u p r a )  where  t h e i r  L o r d s h i p  s a i d  i n  

t h e  P r i v y  C o u n s e l  

".. ...... e v e n  where  d e l a y  i n  
c o m p l e t i o n  i s  d u e  t o  t h e  d e f a u l t  
o f  t h e  v e n d o r ,  a  p u r c h a s e r  i n  

x p o s s e s s i o n  a n d  i n  r e c e i p t s  o f  
r e n t  a n d  p r o f i t s  o f  t h e  p r o p e r t y  
s o l d  i s  l i a b l e ,  o n  c o m p l e t i o n ,  t o  
pay i n t e r e s t  o n  t h e  u n p a i d  b a l a n c e  
o f  t h e  p u r c h a s e  money f rom t h e  
d a t e  when h e  t a k e  p o s s e s s i o n . "  

The p l a i n t i f f ' s  c l a i m  f o r  r e n t s  a n d  p r o f i t s  c a n n o t  

suc'ceed. 

I t  i s  c l e a r  f r o m  f a c t s  i n  t h e  i n s t a n t  c a s e  t h h t  t h e  

d e l a y  i n  c o m p l e t i o n  was d u e  t o  t h e  d . > f a u i t  o f  t h e  p l a i n t i f f ,  n o t  

b e c a u s e  o f  any  d e f e c t  i n  t i t l e ,  b u t  b e c a u s e  o f  f a i l u r e  t o  make 



s u f f i c i e n t  e f f o r t  i n  o b t a i n i n g  and  g i v i n g  t i t l e  t o  t h e  d e f e n d a n t s  

t o  whom h e  had g i v e n  a n  u n d e r t a k i n g .  

Both  a t t o r n e y s - a t - l a w  have  a g r e e d  t h a t  t h e  a v e r a g e  r a t e  

of  i n t e r e s t  f o r  t h e  p e r i o d  f rom t h e  d a t e  o f  p o s s e g s i o n  t-o t h e  

d a t e  o f  t r i a l  i s  1 8 . 9 5 % .  

on  t h e  c l a i m  t h e  p l a i n t i f f ' s  c l a i m  f o r  damages f o r  u s e  and 

o c c u p a t i o n  o f  t h e  l a n d ,  and i n  t h e  a l t e r n a t i v e  nlesne p r o f i t s  i s  - - 
d i s m i s s e d .  

I t  i s  h e r e b y  d e c l a r e d  t h a t  t h e  p h i n t i f f  i s  e n t i t l e d  

t o  i n t e r e s t  on t h e  b a l a n c e  o f  t h e  p u r c h a s e  money, a t  t h e  a v e r a g e  

d e p o s i t  r a t e  f o  18 .95% from t h e  d a t e  o f  p o s s e s s i o n  u n t i l  

c o m p l e t i o n .  

On t h e  c o u n t e r - c l a i m  t h e r e  s h a l l  b e  judgment  f o r  t h e  

d e f e n d a n t s .  I t  i s  h e r e b y  o r d e r e d  t h a t  t h e r e  b e  s p e c i f i c  

p e r f o r m a n c e  of  t h e  ag reemen t  f o r  s a l e  d a t e d  F e b r u a r y ,  1980.  

I t  i s  o r d e r e d  t h a t  t h e  p l a i n t i f f  d e l i v e r s  t o  t h e  

Commissioner  o f  Lands ,  a  d u l y  e x e c u t e d  and  s tamped i n s t r u m e n t  

o f  t r a n s f e r .  

I a g r e e  w i t h  M r .  W i l l i a m s  s u b m i s s i o n  on  t h e  q u e s t i o n  -- 
o f  c o s t  and  o r d e r  t h a t  c o s t s  f o r  t h e  a c t i o n  t o  t h e  d e f e n d a n t s  

t o  b e  a g r e e d  o r  t a x e d .  


