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JUDGMENT 

Reckord,  J. 

T h i s  i s  a n  a c t i o n  f o r  b r e a c h  o f  c o n t r a c t  - t h e  endorsement  

on t h e  w r i t  s t a t e s : -  

The p l a i n t i f f ' s  c l a i m  i s  
a g a i n s t  t h e  d e f e n d a n t  f o r  damages 
f o r  b r e a c h  o f  c o n t r a c t  - t h a t  
t h e r e  e x i s t e d  between t h e  p l a i n t i f f  
and t h e  d e f e n d a n t  a n  agreement  
f o r  t h e  s a l e  o f  a F r a n k l i n  170 
PAB Forwarder  t o  t h e  p l a i n t i f f .  
T h a t  t h e  d e f e n d a n t  i n  b r e a c h  o f  
t h e  agreement  s o l d  t h e  s a i d  
F r a n k l i n  170 PAB Forwarder  t o  
s a v e  o t h e r  p e r s o n  o t h e r  t h a n  
t h e  p l a i n t i f f .  

T h a t  by v i r t u e  o f  t h e  
d e f e n d n a t ' s  b r e a c h  t h e  
p l a i n t i f f  h a s  s u f f e r e d  s e v e r e  
l o s s  and damage and i n c u r r e d  
e x p e n s e s .  

The p l a i n t i f f  t h e r e f o r e  
c l a i m s  : - 

(i) Damages f o r  b r e a c h  o f  c o n t r a c t .  

(ii) I ~ t e r e s t  a t  s u c h  r a t e  a s  t h i s  
Honourable  C o u r t  deems f i t .  



(iii) C o s t s  

( i v ) '  'Such f u r t h e r  and  o t h e r  r e l i e - f .  

The p l a i n t i f f  i s  a n  e n g i n e e r  from Buff  Bay i n  P o r t l a n d .  
-- - . -- 

-- 
H e  had been i n v o l v e d  i n  l a n d  c l e a r i n g  and  o t h e r  commercial  

. . .  - - - 

e n t e r p r i s e  buy ing  and  s e l l i n g  equipment .  

- .  I n  1994,  h e  was engaged i n  commercial e n t e r p r i s e -  

t r a v e l l i n g  between Jamaica  a n d  B e l i z e  a n d  Dover,  F l o r i d a .  

(2 H e  was a  B e l i z i a n  c i t i z e n  owned l a n d s  t h e r e  and d e c i d e d  t o  d o  
4 

some l o g g i n g  t h e r e .  H e  h a d  a s u r v e y  done  t o  d e t e r m i n e  what 
. . 

. - -- t y p e  o f  trees were on  t h e  l a n d  - It  r e v e a l e d  a s u b s t a n t i a l -  
- - 

amount o f  Mahogany. ~ 
I 

He s o u g h t  t o  a c q u i r e  some l o g g i n g  equipment  - t r a c t o r ,  

b u l l d o z e r ,  l o g  s k i d d e r ,  f o r w a r d e r s  o r  l o n g  t r a n s p o r t e r s .  He ! 

i d e n t i f i e d  t h e s e  equipment  a t  FIDCO - t h e  d e f e n d a n t ' s  

company - t h e y  were  f o r  s a l e .  H e  made e n q u i r i e s  and was 
I 

r e f e r r e d  t o  M r .  B e n n e t t  who was p r e s e n t  i n  C o u r t  r e p r e s e n t i n g  

t h e  d e f e n d a n t  company. H e  e n t e r e d  i n t o  a n  agreement  t o  p u r c h a s e  

t h e  machines from FIDCO t h r o u g h  M r .  B e n n e t t .  Payment was t o  

b e  made on a  one  t o  one b a s i s .  

M r .  Steadman s a i d  h e  p a i d  f o r  t h e  t r a c t o r ,  l o g  s k i d d e r  

and one F r a n k l i n  Log Forwarder  - The 170 F r a n k l i n  was a g r e e d  

a t  a  p r i c e  o f  $90,000.00.  T h i s  was n o t  p a i d  f o r .  

I n  1994 h e  r e c e i v e d  a  f a x  n o t e  from FIDCO in fo rming  

him t h a t  he would b e  g e t t i n g  a l l  t h e  machines  he needed.  He 

t o l d  M r .  B a r r e t t  who was t h e  g e n e r a l  manager o f  FIDCO t h a t  h e  

needed t h e  mach ines  f o r  d o i n g  l o g g i n g  i n  B e l i z e .  They were 

n o t  new machines .  There  was a  g r e a t  d i f f e r e n c e  between t h e  

p r i c e  o f  a  new one  and a n  o l d  one .  They needed r e p a i r s  - some 



parts were missing. He never got the 170 Franklin. He received 
i f 

a fax message from FIDCO informing him that it had been sold.- - - 

- .  - 

The plaintiff said he made enquiries from the Franklin 
. . 

Company in U.S.A. and found similar machine-s there valued 
-- . . -  

between U.S. $25,000.00 and U.S. $75,000100. He also made 

enquiries in ~adaica but found no mach.ine of that type. - - - 

Mr. Steadman did not start his logging in Belize 

C1 because of lack of sufficient funds. If he had received the 
3 '. -170 Franklin here his fleet would have been sufficient. 

. - - .  - - -  

The plaintiff under cross-examination said he made 
. - -- - 

the decision to go in the logging business early nineties, 
b 

could be in 1991 - shortly after he went to FIDCO. He paid 

depositon some of the machines, he would have to complete 

the payments before he was allowed to take them. The equipment 

were all kept at the FIDCO premises. Even after he completed 

payment the equipment remained on the defendant's premises and 

he was repairing them there. 

All payments were xa.de by cheques. Payments were 

sent by post, or handed to Mr. Bennett or to the cashier. 

He completed payments on the other machines in 1994, he had 

taken a few years. He had sent a cheque to FIDCO for payment 

on the 170 Franklin but it was returned to him - this was the 

first payment on this machine. This was in 1994 or end of 

1993. He called Mr. Bennett by telephone. 

This was the first time his cheque was being returned 

to him. He denied that at the end of August, 1994, that Mr. 

Bennett told him that not having heard anything from him he 



had s o l d  t h e  170 F r a n k l i n .  Because he  n e v e r  g o t  t h e  170 F r a n k l i n  
- - - #' - - 

h e  d i d  n o t  g o  t h r o u g h  h i s  p l a n s  t o  d o - l o g g i n g  i n  B e l i z e .  

T h i s  w a s  t h e  p l a i n t i f f ' s  c a s e .  

- - Counsel  - f o r  t h e  d e f e n c e  . . e l e c t e d  n o t  t o  c a l l  a n y  w i t n e s s  .. -- 

on b e h a l f  o f  t h e  d e f e n d n a t .  She s u b m i t t e d  t h a t  t h e  i s s u e  b e f o r e  

t h e  Cour t  was w h e t h e r  o r -  n o t  t h e r e  was a n  o f f e r  and a c c e p t a n c e  

- whether  t h e r e  was a c o n t r a c t  which t h e  d e f e n c k ~ t  b r e a c h e d .  

She agreed  t h e r e  was a n  agreement  f o r  s a l e  on s e v e r a l  p i e c e s  
/ 

o f  equiFhient i n  1992.  I f  t h e r e  was no p r o o f  o f  any payment 
- - 

on t h e  -170 F r a n k l i n  s h e  q u e s t i o n e d  whether  t h e r e  was a  v a l i d  
- 

and e x i s t i n g  c o n t r a c t .  

Defence c o u n s e l  f u r t h e r  s u b m i t t e d  t h a t  i f  t h e r e  was 

a  v a l i d  and s u b s i s t i n g  c o n t r a c t ,  it must be  conc luded  w i t h i n  

a  r e a s o n a b l e  t i m e  - s h e  r e f e r r e d  t o  t h e  c a s e  of  Ramsgate 

V i c t o r i a  H o t e l  Co. vs  M o n t e f i o r i  (1886) L.R.1EX. C.L. 109 .  

Also  t o  C h e s h i r e  and  F i f o o t  - Law o f  C o n t r a c t  8 t h  

X d ~ t i o n  page S G .  

On t h e  p l a i n t i f f ' s  own c a s e  t h e  c o n t r a c t  c o u l d  have 

been revoked t h r o u g h  l a p s e  o f  t i m e .  The agreement  was n o t  

b i n d i n g  s i n c e  t h e r e  was no c o n s i d e r a t i o n  and none was p r o f e r r e d .  

The p l a i n t i f f  had produced no e v i d e n c e  t o  show t h e  damages 

which he c l a i m s  he  s u f f e r e d .  He had n o t  a t t e m p t e d  t o  m i t i g a t e  

h i s  l o s s .  

M r .  Cunningham, on b e h a l f  of  t h e  p l a i n t i f f  s u b m i t t e d  

t h a t  t h e  d e f e n d a n t  i n  i t s  d e f e n c e  f i l e d  a d m i t t e d  p a r a g r a p h  3 

of  t h e  s t a t e m e n t  o f  c l a i m  t h a t  t h e r e  was agreement  t o  p u r c h a s e  1 
i 

t h e  170 F r a n k l i n .  1 



/ 
i 

The d e f e n d a n t  had  n o t  d e n i e d  t h a t  t h e  a g r e e d  p r i c e  
-- - - - . . - .  -. .. . - 

-was $90 ,000 .00 .  T h a t  b e i n g  so t h e r e  was a l ega l ly  b i n d i n g  - - 

c o n t r a c t .  The p l a i n t i f f  h a d  i n  f a c t  a t t e m p t e d  t o  make a d e p o s i t  
-- . - . - -  

payment  on  t h e  170 F r a n k l i n  b u t  h i s  cheque  w a s  r e t u r n e d - t o  him. - 
I 

C o u n s e l  a s k e d  t h e  C o u r t  t o  i n f e r  t h a t  t h e  r e a s o n  f o r  t h e  r e t u r n  
A - - -  

was b e c a u s e  t h e  d e f e n d a n t  h a d  p l a n s  t o  s e l l  t h e  machine  t o  

/ '- \\ 
someone else a n d  d i d  i n  f a c t  s e l l .  

L 
4 On t h e  q u e s t i o n  o f  damages C o u n s e l  f o r  t h e  p l a i n t i f f  

C 
- * - - .  submi-t ted t h a t  damages f o r  a . b r e a c h  o f  c o n t r a c t  w a s  a c t i o n a b l e  

p e r  se .  The m e a s u r e  .of damages  s h o u l d  - b e  t h e  c o s t  o f  a  new . . 

bmachine less  t h e  c o n t r a c t u a l  sum o f  $90 ,000 .00 .  The p l a i n t i f f  

had  made o u t  h i s  c a s e  and  h e  a s k e d  f o r  judgment .  

F i n d i n g s  

Was t h e r e  a  c o n t r a c t ?  The p l a i n t i f f  c l a i m s  t h e r e  was 

o n e .  The d e f e n d a n t  i n  i t s  d e f e n c e  f i l e d  a d m i t s  t h e r e  was an 

a g r e e m e n t  be tween  t h e  p a r t i e s  t h a t  t h e  d e f e n d a n t  would s e l l  

t o  t h e  p l a i n t - i f f  a  F r a n k l i n  170 PAB Forwarde r  f o r  t h e  a g r e e d  

p u r c h a s e  p r i c e  f o  $ 9 0 , 0 0 0 . 0 0 .  ( S e e  p a r a g r a p h  3 o f  t h e  d e f e n c e ) .  

T h e r e  was o f f e r  a n d  a c c e p t a n c e  - T h e r e  was c o n s i d e r a t i o n  

a n d  u n d o u b t a b l y  t h e  p a r t i e s  had  t h e  n e c e s s a r y  c a p a c i t y  and  f rom 

t h e  c o n d u c t  o f  t h e  p a r t i e s  i n  t h i s  commerc ia l  ag reemen t  t h e r e  

i s  n o  q u e s t i o n  t h a t  t h e  p a r t i e s  i n t e n d e d  t o  create l e g a l  

r e l a t i o n s .  T h e r e  h a s  b e e n  n o  r e b u t t a l  t o  t h i s  e f f e c t  by t h e  

d e f e n d a n t .  

I t h e r e f o r e  f i n d  t h a t  t h i s  was a  l e g a l l y  b i n d i n g  

c o n t r a c t .  



6. 

The d e f e n a n t  h a s  a sked  i n  t h e  a l t e r n a t i v e  f o r  t h e  

C o u r t  t o  s a y  t h a t  t h e  o f f e r  made t o . / t h e  p l a i n t i f f  by t h e  
- - - -  - 

d e f e n d a n t  had l a p s e d  due  t d  t h e  p a s s a g e  o f  - t i m ~ .  

See C h i t t y  on C o n t r a c t s  - 23rd  e d i t i o n ,  p a r a g r a p h  (1 
"Lapse ,  o f  t i m e .  An o f f e r  may l a p s e  owing t o  t h e  

.... . . . . . . . . .  . . . . . .  . . .  . . - . . - -  
. . 

p a s s i n g  o f  t i m e .  The p a r t i e s  may o f  c o u r s e ,  a g r e e  . . .  upon a 
. . . . 

t i m e  w i t h i n  which a n  o f f e r  i s  t o  b e  a c c e p t e d ;  i n  s u c h  a case 

t h e  o f f e r  l a p s e s  when t h e  a g r e e d  t i m e  h a s  p a s s e d  w i t h o u t  a n  

a c c e p t a n c e  b e i n g  made - i f  no  d e f i n i t e  - t i m e  i s  a g r e e d ,  t h e  
.t 

q u e s t i o n  t h e n  t o  be. d e c i d e d  on t h e  f a c t  o f  t h e  case- i s  w h e t h e r  

i t - i s  r e a s o n a b l e  t o  r e g a r d  t h e  o f f e r  a s  s t i l l  open.  Thus i n  I 
Rzmsgate V i c t o r i a  H o t e l  Co. v .  M o n t e f i o r e  t h e  d e f e n d a n t  a p p l i e d  

i n  June  f o r  s h a r e s  i n  t h e  p l a i n t i f f  company and p a i d  a  d e p o s i t .  

H e  r e c e i v e d  no r e p l y  m t i l  November, when h e  was in fo rmed  t h a t  ~ ~ 
- t h e  s h a r e s  had been a l l o t t e d  t o  him and t h a t  t h e  b a l a n c e  o n -  I 
them was due .  The d e f e n d a n t  r e f u s e d  t o  a c c e p t  t h e  s h a r e s  1 
and  r e f u s a l  was upheld  by t h e  C o u r t ;  h i s  o f f e r  had n o t  been 

- .  

a c c e p t e d  w i t h i n  a  r e a s o n a b l e  t ime  and had l a p s e d  i n  c o n s e q u e n c e . "  

I 

The p l a i n t i f f ' s  el.7Fder~ce as  t o  d a t e s  i s  u n c e r t a i n .  

D a t e  of  ag reements ,  d a t e  o f  c o m p l e t i o n  of  payments  on o t h e r  1 
p i e c e s  of  machinery;  d a t e  o f  payment of  cheque  on t h e  170 

I 

F r a n k l i n  and d a t e  of i t s  r e t u r n  a r e  a l l  unknown. However, it 

a p p e a r s  a l l  t r a n s a c t i o n  t o o k  p l a c e  i n  t h e  p e r i o d  between 1993 I 

t o  1994. The f i r s t  t h r e e  p i e c e s  o f  equipment  w e r e  c o m p l e t e l y  1 



p a i d  f o r  by sometime i n  1 9 9 4 .  A cheque f o r  f i r s t  payment on 
I 

- - - - 
the 170 ~ r a n k l i n  w a s  s e n t  t o  t h e  'company. -    he arrangement 

between t h e  p a r t i e s  a s  - t o  mode of payment was very l o o s e  and 
. . . . . . . .  . . .  . . . - - . . .  - - - . 

. . .  . . . . . .  . . .  - 
- 

. .- t h e r e  i s  no ev idence  t h a t  e i t h e r  p a r t y  complained i n  s o  f a r  
. . . . .  . . .  -. . . . . . .  - -. - .  . - - .  .- . 

- .  

a s  (he payments on t h e  f i r s t  p i e c e s  of equipment w e r e  concerned.  
- . .  d There  i s  no e v i  ence t h a t  any d a t e  was agreed  upon t o  commence 

- - 
payment o r  t o  complete  payment. Time was n o t  t h e  e s sence  of 

(-..'.'I 

L) t h i s  c o n t r a c t .  
. . .  3 

'b 
- - -  The de fendan t  knew t h e  purpose t h a t  t h e  p l a i n t i f f - - - .  

. .  . . . . . .  . . . .  . . .  . . . . . . . . . . . . . . .  . . . .  - 
. - .  

. . .  . . 
- 

'it .- . 

-. needed t h i s  machine. -._-The l e a s t  i-t could have done was t o  

+ w a r n  t h e  p l a i n t i f f  t h a t  i f  payment no t  made by a c e r t a i n  d a t e ,  

t h e  machine would be s o l d  t o  another  p r o s p e c t i v e  pu rchase r .  

T h i s  it f a i l e d  t o  do. I do n o t  t h i n k  t h a t  l a p s e  of  t ime  i s  

a necessary  i n f e r e n c e  t o  be drawn from t h e  f a c t s  t o  make t h e  

. o f f e r  cease .  , 

i'- - 
What i s  t h e  measure of damages. 

"where two p a r t i e s  have made 
a c o n t r a c t  which one of them 
has  broken,  t h e  damages which 
t h e  o t h e r  p a r t y  ought t o  
r e c e i v e  i n  r e s p e c t  of such 
breach  of  c o n t r a c t  should be 
such a s  a.7.y L a i r l y  and 
reasonably  be cons idered  
e i t h e r  a r i s i n g  n a t u r a l l y  
i . e .  a cco rd ing  t o  t h e  u sua l  
cou r se  of t h i n g s ,  from such 
breach  o f  c o n t r a c t  i t s e l f ,  
o r  such a s  may reasonably be 
supposed t o  have been i n  t h e  
contempta t ion  of both  p a r t i e s ,  
a t  t h e  t ime they  made t h e  
c o n t r a c t ,  a s  t h e  probable  
r e s u l t  of t h e  breach of i t . "  
Per  Alderson B ,  i n  Hadley 
vs .  Baxendale (1854 )  9 Exch. 
3 4 1  a t  D .  354, 



The  damages recoverable is  
t h e r e f o r e  t h e  d i f f e r e n c e  
be tween  t h e  p u r c h a s e  pr ice  . .- . 

.. - . -.  a n d  t h e  m a r k e t  v a l u e  a t  - 
t h e  d a t e  o f  t h e  b r e a c h  o f  
t h e  c o n t r a c t .  

-- - --. 

-- T h e r e  i s  no  e v i d e n c e  . . o f  t h e  v a l u e  o f  t h e  170 F r a n k l i n  - - - 

a t  t h e  t i m e  o f  t h e  b r e a c h .  T h e r e  i s  however ,  e v i d e n c e  t h a t  a 

I -. - 
new machine  wou d  c o s t  be tween  U.S. $25,000.00 and  U.S. $75 ,000 .00 .  

The l o w e s t  p r i c e  o f  U.S. $25,000.0.0 a t  37 Jamaica t o  $1 - U.S. 

C = $925,000.00 .  The l o s s  s u f f e r e d  by t h e  p l a i n t i f f  i s  t h e r e f o r e  
4 

$-925,000.00 - - -  less $90,000.00  = $835,000.00 .  
- 

f 

T h i s  would b e  - t h e  sum o f - m o n e y  t h e  p l a i n t i f f  needed  
. . . . - 

F t o  p l a c e  him i n  t h e  p o s i t i o n  h e  would h a v e  o c c u p i e d  had  h e  

r e c e i v e d  t h e  170  F r a n k l i n  h e  had c o n t r a c t e d  t o  p u r c h a s e  from 

t h e  d e f e n d a n t .  

However, o n  t h e  q u e s t i o n  o f  t h e  measu re  o f  damages,  

t h e  p r i n c i p l e  i s  t o  e f f e c t  a  r e s t i t u t i o  i n  i n t e g r u m  s o  f a r  a s  

t h e  a c t i o n a b l e  damage i s  c o n c e r n e d .  The o b j e c t  o f  damage i s  

t o  compensa te  t h e  p l a i n t i f f ,  n o t  t o  p u n i s h  t h e  d e f e n d a n t .  
.. . 

The h a d  c o n t r a c t e d  t o  p u r c h a s e  a second-hand 

machine  which needed  r e p a i r i n g  and  new p a r t s .  H e  d e s c r i b e d  

them a s  " i n  p r e t t y  p o o r  s t a t e " .  The sum men t ioned  above  would 

b e  what  i s  r e q u i r e d  t o  p u r c h a s e  a  new mach ine .  H e  would b e  

r e c e i v i n g  a  v a s t l y  s u p e r i o r m a c h i n e  t h a n  wh ich  h e  had  c o n t r a c t e d  

t o  p u r c h a s e .  The p l a i n t i f f  a d m i t t e d  t h a t  t h e r e  was a  g r e a t  

d i f f e r e n c e  i n  p r i c e s  o f  a  new machine  and  a  second-hand one  

b u t  t h e r e  was no  e v i d e n c e  o f  what  i s  t h e  v a l u e  o f  a  s i m i l a r  

machine i n  s i m i l a r  c o n d i t i o n  i n  t h e  open  m a r k e t  a t  t h e  t i m e  

o f  t h e  b r e a c h .  None was a v a i l a b l e  i n  J a m a i c a  and  t h e r e  i s  no 

e v i d e n c e  o f  t h e  v a l u e  o f  s u c h  a  machine  on  t h e  American m a r k e t .  



I q u o t e  from The law o f  c o n t r a c t ,  by C h e s h i r e  and F i f o o t ,  

I s even th  e d i t i o n  page 555, - - 

" W e  have  s een  t h a t  i n  c a s e s  
o f  f r e q u e n t  o c c u r r e n c e ,  such  
a s - a  c o n t r a c t  f o r  t h e  s a l e  o f  

- goods;  c e r t a i n  r u l e s  r e l a t i n g  
t o  t h e  measure or  a s se s smen t  
o f  damages have g r a d u a l l y  

1 been evo lved ,  a s  f o r  i n s t a n c e  
t h e  r u l e  t h a t  a  d e f a u l t i n g  
s e l l e r  must pay t o  t h e  
buyer  t h e  d i f f e r e n c e  between 

C t h e  marke t  and t h e  c o n t r a k t  
p r i c e  o f  t h e  goods.  But  i n  
g e n e r a l  t h e r e  i s  no s p e c i f i c  

a r u l e  upon t h e  m a t t e r ,  and it 
i s  l e f t  t o  t h e  good s e n s e  o f  

..-. --the C o u r t  t o  a s s e s s  a s  b e s t  
'it c a n  what it c o n s i d e r s  t o  

L be  a n  adequa te  recompense 
f o r  t h e  l o s s  s u f f e r e d  by t h e  
p l a i n t i f f .  The a s se s smen t  
may w e l l  be a m a t t e r  o f  g r e a t  
d i f f i c u l t y ,  i ndeed  i n  some 
c a s e s  one of  quesswork;  b u t  
t h e  f a c t  t h a t  it canno t  be  
made w i t h  mathemat ica l  
a c c u r a c y  i s  no r e a s o n  f o r  
d e p r i v i n g  t h e  p l a i n t i f f  
gf csir ipensat ion."  

I n  t h e  e v e n t  I c o n s i d e r  t h a t  h a l f  t h e  v a l u e  o f  t h e  

new machine l e s s  t h e  c o n t r a c t  p r i c e  t o  be  an  adequa t e  

recompense f o r  t h e  l o s s  s u f f e r e d  by t h e  p l a i n t i f f :  

There  w i l l  t h e r e f o r e  be judgment f o r  t h e  p l a i n t i f f  

i n  t h e  sum o f  $372,500.00 w i t h  i n t e r e s t  @ 6 %  p e r  annum from 

t h e  end of  August ,  1994 t o  end o f  Feb rua ry ,  1999. 

C o s t s  t o  t h e  p l a i n t i f f  t o  be  ag reed  o r  t a x e d .  

I s i n c e r e l y  r e g r e t  t h e  d e l a y  i n  d e l i v e r i n g ' t h i s  


