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COOKE, J. 

J UDGMISN'I' , 

K i n g s l a n d  D e v e l o p m e n t  Company ( t h e  Company) i n ,  1 9 8 5  

!as i n v o l v e d  i n  s e l l i n g  l o t s  i n  K i n g s l a n d  a n  a r e a  ~ I I  r e l a t i v e l y  C 
c l o s e  p r o x i m i t y  t o  ~ a n d c v i l l c  t h e  c a p i t a l  o f  t11e p a r i s h  o f  

M a n c h e s t e r .  .On o r '  a b o u t  A p r i l  4 , 1 9 8 5  t h e  p l a i n t i f f  e n t e r e d  

i n h a  a n  a g r e e m e n t  t o  p u r c h a s e  a l o t .  The  p r i c e  w a s  f o r  

$ 3 0 , 0 0 0  a n d  s h e  p a i d  a d e p o s i t  o f  $ 1 5 , 0 0 0 . .  OII t h e  1st December ,  

1 9 8 8 ,  a t r a n s f e r  of t h e  same l o t  w a s  r e g i s t e r e d  i n  t h e  o f f i c e  

o f  t h e  R e g i s t r a r  o f  T i t l e s .  I t  w a s  n o t  r e g i s t e r e d  i n  t h e  name 

of t h e  p l a i n t i f f .  The same l o t  1 1 a ~ e e n  s o l d  t o  a n o t h e r  f o r  
'U 

p r i c e  o f  $ 6 0 , 0 0 0 .  The  company by i t s  a c t i o n  h a d  r e p u d i a t e d  

t h e  c o n t r a c t  p e r t a i n i n q  t o  t h e  s a l e  o f  t l ~ n t  l o t .  T l ~ i s  r c p u c l i a t i o r ~  . , .  

w a s  a c c e p t e d  by t h e  p l a i n t i f f  a s  t h r o u g h  h e r  a t t o r l ~ e y s - a t - l a w  
. . - , .  

s h e  s o u g h t  t h e  r e t u r n  o f  h e r  d e p o s i t  a n d  c o n s e q u e n t i a l  damages  

f o r  b r e a c h  o f  c o n t r a c t .  The  d e p o s i t  w a s  r e t u r n e d  t o  t h e  

p l a i n t i f f  o n  t h e  2 7 t h  November,  1 9 8 9 .  Thc  W r i t  o f  s u ~ u ~ u o ~ ~ s  

a n d d a t e r n e n t  o f  claim were f i l e d  o n  S e p t e m b e r  1 0 ,  1 9 9 1 .  

S e r v i c e  was e f f e c t e d  o n  khc ~ C ~ C I ~ ~ ~ I I L S  i l l  e a r l y  J a l l u n r y  o f  



1992.  On t h e  1 3 t h  o f  December 1993  a n  i n t e r l o c u t o r y  judgmen t  

i n  d e f a u l t  o f  a p p e a r a n c e  was e n t e r e d .  On May 6 ,  1 9 9 5  t h e r e  

was a n  o r d e r  on  a n  amended summons t o  p r o c e e d  t o  t h n  a s s e s s m e n t  

o f  damages.  F i n a l l y  a n  a p p e a r a n c e  w a s  e n t e r e d  by t h e  d e f e n d a n t s  

on  F e b r u a r y  9 ,  1996 .  I h a v e  se t  o u t  t h e  c h r o n o l o g y  o f  e v e n t s  

O a s  t h e y  w i l l  b e  s u b s e q u e n t l y  s u b j e c t  t o  comment. 

The c r i t i c a l  i s s u e  t h a t  c o n f r o n t s  t h i s  c o u r t  i s  t o  

d e t e r m i n e  a t  wha t  t i m e  s h o u l d  damages b e  a s s e s s e d .  Is it. a t  

t h e  d a t e  o f  t h e  b r e a c h  o r  a t  t h e  d a t e  o f  t h e  a s s e s s m e n t  o f  

damages? On b e h a l f  o f  t h e  d e f e n d a n t s  i t  i s  c o n t e n d e d  t h a t  

it i s  t h e  b r e a c h  d a t e  wh ich  i t  i s  a l l  a g r e e d  i s  December 1,  

1988.  I t  w i l l  b e  r e c a l l e d  t h a t  on  t l l a t  d a t e  tlle l o t  w a s  

C' t r a n s f e r r e d  f o r  $ 6 0 , 0 0 0 .  A c c o r d i n g l y  i f  t h a t  suln o f  $ 6 0 , 0 0 0  

i s  t a k e n  a s  t h e  m a r k e t  p r i c e  t h e n  t h e  l o s s  t o  t h e  p l a i n t i f f  

would b e  $30 ,000 .  T h i s  i s  t h e  d i f f e r e n c e  b e t w e e n  t h e  c o n t r a c t e d  

I p u r c h a s e  p r i c e  a n d  t h e  m a r k e t  p r i c e  a t  t h e  t i n \ @  o f  t h e  b r e a c h .  

The p l a i n t i f f  asserts  t h a t  s h e  mus t  now b e  p u t  i n  t h e  p o s i t i o n  

s h e  would now e n j o y  i f  t h e  c o n t r a c t  had  n o t  b e e n  b r o k e n .  S h e  . 

s h o u l d  b e  compensa ted  i n  t e r m s  o f  t h e  p r e s e n t  m a r k e t  v a l u e  

o f  t h e  l o t .  

On h e r  b e h a l f  e v i d e n c e  w a s  g i v e n  by M r .  Dav id  Del isser ,  

t h e  Managing D i r e c t o r  o f  David  Delisser a n d  A s s o c i a t e s  L t d ;  

a n  e s t a b l i s h e d  body o f  r e a l  e s t a t e  a g e n t s ,  V a l u a t o r s ,  

A u c t i o n e e r s  a n d  C o n s u l t a n t s ,  t h a t  on  a  f o r c e d  s a l e  o f  t l l e  l o t  

$ 1 , 8 7 5 , 0 0 0  s h o u l d  b e  r e a l i z e d .  M r .  P a i r b o u r n e  Maxwell  c a l l e d  

by  t h e  d e f e n d a n t s  i s  t h e  c h i e f  E x e c u t i v e  O f f i c e r  o f  S e p t e m b e r  

Homes L i m i t e d  a  body o f  A p p r a i s e r s  a n d  V a l u a t i o n  S u r v e y o r s  

o t h a t  i s  b a s e d  i n  M a n d e v i l l e .  l l i s  v i ew was t h a t  t h e  p r e s e n t  
.~. 

m a r k e t  v a l u e  o f  t h e  l o t  was $ 9 5 0 , 6 7 8 .  F o r  r e a s o n s  w h i c h  w i l l  

emerge  i t  i s  u n n e c e s s a r y  f o r  rne t o  i r l d u l y e  i n  a n y  c r i t i c a l  

a s s e s s m e n t  o f  t h e  r e s p e c t i v e  o p i n i o n s .  I t  i s  s u i f i c i e n t  f o r  

m e  t o  s a y  t h a t  I would  b e  i n c l i n e d  t o  p r e f e r  t i l e  v i e w  o f  



M r .  F a i r b o u r n e  Maxwell. H e  i s  immersed i n  t i l e  l o c a l  knowledge 

o f  t h e  r e a l  e s t a t e  s i t u a t i o n  o f  Manclevi l le  and i t s  environs. 

A number o f  c a s e s  w e r e  b r o u g h t  t o  t h e  a t t e n t i o n  o f  

t h e  Cour t :  Wroth v T y l e r  [I9331 1 AER 097,  M a l h o t r a  v Chondury c, [I9781 3 WLR 825 a n d  G r a n t  v Dawkins w e r e  t h e  p r i n c i p a l  o n e s .  

A l l  t h e s e  were c o n s i d e r e d  by t h e  IIouse o f  Lords  i n  J o h n s o n  

a n d  Another  v Agnew [ I9791 1 AER 883. I n  h i s  s p e e c h  Lord  

W i l b e r f o r c e  w i t h  whom a l l  t h e  o t h e r  Law Lords  a y r c c d  s a i d  a t  

p. 8 9 6 ,  

"The g e n e r a l  p r i n c i p l e  f o r  t l rc  assess- 
ment of damages i s  compensa to ry ,  i.e. 
t h a t  t h e  i n n o c e n t  p a r t y  i s  t o  b c  p l a c c d ,  
so f a r  a s  trlorlcy car1 d o  so,  i r l  t l r c  S i l I n c  

p o s i t i o n  as i.f- t l re  corl t r a c  t had b e e n  
pe r fo rmed .  Where t h e  c o n t r a c t  is o n e  o f  
sale, t h i s  , p r i n c i p l e  nor rna l ly  l c n d s  t o  
a s s e s s m e n t  o f  damaecs a s  a t  tllc d a t e  o f  

a 

of t h e  b r e a c h ,  a p r i n c i p e  r e c o g n i s e d  a n d  
embodied i n  S51 of t h e  S a l e  of Goods A c t  
1893. Bu t  t h i s  is n o t  a n  a b s o l u t c  r u l e ;  - --- 
i f  t o  f o l l o w  it would g i v c  r isc to 
injustice, t h e  c o u r t  h a s  power t o  f i x  s u c h  
o t h e r  d a t e  a s  may b e  a p p r o p r i a t e  i n  t h e  
c i r c u m s t a n c e s .  

I n  cases where  a  b r e a c h  o f  a  c o n t r a c t  for  
s a l e  h a s  o c c u r r e d ,  and t h e  i n n o c c n t  p a r t y  
r c a s o r l a b l y  cor l t i r lucs  t o  t r y  Lo Irnvc t h c  
c o ~ l t r a c t  co rnp lc tcd ,  i t  would ko mc 
a p p e a r  m o r e  l o g i c a l  a n d  j u s t  r a t h e r  t h a n  
t i e  him t o  t h e  d a t e  of t h e  o r i g i n a l  b r e a c h ,  
to  a s s c s s  ~ ~ I I I I J ~ ~ C S  a s  n t t l l c ?  dn  l:c w11ct1 
( o t l l c r w i s c  t h a n  by l r i s  d c I a u l l )  tlro 
c o n t r a c t  i s  los t .  S u p p o r t  F o r  t h i s  
a p p r o a c h  i s  t o  b e  found  i n  t l rc  c n s c s .  I n  
Oglc  v E a r l  Vnnc (1U67) L1lt 2  Q L I  275; 
a f f d  L H  3  QB272, t h e  d a t c  was f i x c d  by 
r e f e r e n c e  t o  t h e  t i m e  when tllc i n n o c e n t  
p a r t y ,  a c t i n g  r e a s o n a b l y ,  went  j r l t o  t h c  
marke t ;  i r l  I l ickr~lnt~ v  1laytlc:s ( 1 Il75) 1111 1 0  
CP 598 a t  a  r e a s o n a b l e  titr~c a I t c r  t h e  l a s t  
r e q u e s t  o f  t h e  d e f e n d a n t s  ( t h e  b u y e r s )  t o  
w i t h h o l d  d e l i v e r y .  I n  I tadford  v d c  
r o b c r v i l l c  11'37111 1 A l l  1<1t 3 3 ,  119771 1 
WLR 1 2 6 2 ,  whcrc  tlrc dcLcrldntlt lrad c o v c ~ r a n  t c d  
t o  b u i l d  a  wa l l ,  damages w e r c  h c l d  m e a s u r a b l e  
a s  a t  t h e  d a t e  o f  t h e  h c n r i n g  r n t h c r  t h a n  
a t  t h c  dnLe 01 t l l c  dc Ic r~c la r l l '  :; b r e a c h ,  
u n l e s s  t l ~ c  p l a i n t i 1 f  couqlrl: r c a s o n a b l  y  t o  
h a v e  mitigated t h c  b r e a c h  a t  a n  c a r l i c r  d a t e . "  
( e m p h a s i s  m i r l c )  

I a c c e p t  t h e  p r i r l c i p l c s  s t i ~ k c d  i ~ b u v c  a ~ i d  w i l l  s c c k  

t o  b e  g u i d e d  by them. I n  t h e  i n s t a n t  case t h e  p l a i n t i f f  

r e a d i l y  a c c e p t e d  the r c p u d i a  kioil of Ll~c  C O I I  Lrac  L .  llcr t l ~ o u y h t s  



yere f o r  t h e  r e t u r n  o f  h e r  d e p o s i t  a n d  t o  r e c e i v e  damages f o r  

b r e a c h  o f  c o n t r a c t .  I t  was h e r  v i ew t h a t  t h e  c o n t r a c t  w a s  

l o s t .  She went  t o  l i v e  i n  F l o r i d a  i n  t h e  u n i t e d  S t a t e s  i n  

1989 a n d  h a s  r e s i d e d  t h e r e  s i n c e  t h a t  d a t e .  P e r h a p s  s h e  n o  

l o n g e r  wi shed  t o  b u i l d  a house  i n  J a m a i c a .  A t  any  ra te  t h e r e  

@ are no f a c t o r s  which  would i n d i c a t e  t h a t  t h e  no rma l  p r i n c i p l e  

o f  t h e  a s s e s s m e n t  o f  damages s h o u l d  n o t  b e  a t  t h e  d a t e  o f  t h e  

b r e a c h  i .e .  1st December, 1988.  A s  a n  a r i t h m e t i c a l  e x e r c i s e  

t h e  award s h o u l d  b e  $30 ,000 .  However, t o  award  $30 ,000  would 

l e a d  t o  i n j u s t i c e .  T h i s  i s  b e c a u s e  o f  t h e  d e p r e c i a t i o n  i n  

t h e  v a l u e  o f  money which  h a s  t a k e n  p l a c e  i n  J a m a i c a  s i n c e  1989 .  

An award o f  $30,000 would b e  o f  a  b e n e f i t  t o  t h e  c o n t r a c t  b r e a k e r .  

I t  w a s  o n l y  i n  F e b r u a r y  o f  1996 t h a t  t h e  d e f e n d a n t s  e n t e r e d  

a n  a p p e a r a n c e .  T h e r e  w a s  no  d e f e n c e  t o  t h e  s u i t .  I t  i s  t h e  

v iew o f  t h i s  c o u r t  t h a t  a l t h o u g h  t h e  a p p r o p r i a t e  d a t e  f o r  t h e  

a s s e s s m e n t  o f  damages i s  t h e  d a t e  o f  t h e  b r e a c h  t h e  award  must  

b e  e x p r e s s e d  i n  t h e  "money o f  t h e  day . "  c o n s e q u e n t l y ,  t h e  

award  i s  $300,000.  T h e r e  w i l l  b e  i n t e r e s t  o f  3% p e r  annum 

as  o f  t h e  d a t e  o f  t h e  b r e a c h  - December 1, 1988.  

The p l a i n t i f f  expended  $5 ,406 .00  i n  r e s p e c t  o f  t h e  

( l o t  e s s e n t i a l l y  p l a n t i n g  f r u i t  t rees a n d  f e n c i n g .  She w i l l  

r e c e i v e  t h i s  sum f rom t h e  d e f e n d a n t s  w i t h  i n t e r e s t  a t  3% f rom 
- 8 

I 

December 1, 1988.  Aga in  t h e  d e f e n d a n t s  h e l d  t h e  p l a i n t i f f ' s  

d e p o s i t  f rom 4 t h  A p r i l ,  1985 u n t i l  2 7 t h  November 1989.  I t  

i s  r i g h t  t h a t  s h e  s h o u l d  r e c e i v e  i n t e r e s t  on  t h a t  sum a t  what  

I a c c e p t  a s  t h e  t h e n  p r e v a i l i n g  bank r a t e  o f  1 8 %  p e r  annum. 

She w i l l  t h u s  r e c e i v e  $9 ,594 .  T h e r e  w i l l  b e  c o s t s  t o  t h e  

p l a i n t i f f  t o  b e  a g r e e d  o r  t a x e d .  ~ 
'~ 

F i n a l l y  I w i s h  t o  comment on  t h e  l e n g t h  o f  t i m e  t h a t  

h a s  e l a p s e d  b e f o r e  t h e r e  h a s  b e e n  a n  a d j u d i c a t i o n .  T h i s  c o u r t  I 

i s  c o n c e r n e d .  D e l a y s  o f  t h i s  s o r t  i s  i n e v i t a b l y  d e t r i m e n t a l  , 
I 

t o  b o t h  p a r t i e s .  A s  f o r  t h e  p l a i n t i f f  s h e  h a s  b e e n  d e p r i v e d  

o f  h a v i n g  a n  award i n  h e r  hands .  A s  f o r  t h e  d e f e n d a n t s  t h e  

p e r i o d  o f  h a v i n g  t o  pay i n t e r e s t  h a s  been  g r e a t l y  e x t e n d e d .  

We a l l  n e e d  t o  correct  t h i s  u n d e s i r a b l e  s i t u a t i o n .  ! 
i 


