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IBP(CSTOi\4 
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA JAMAICA ,\ 

. AT COMMON LAW 

SUIT NO. C.L. P018/1993 

BEIWEEN 

A N D  

C--, - 
C,' A N D 

A N D  

CECIL POWELL 

NEVILLE DEMSTER 

JOIlN DALEY 

BRIAN MIGHTY 

Debayo Adedipe of Rober t son  Smi th  ' L e d g i s t e r  
and Co. f o r  t h e  p l a i n t i f f .  

M r .  ,Ch r i s t ophe r  Sarnuda o f  Messrs. P i p e r  & 
Samuda for  t h e  d e f e n d a n t s .  

PLAINTIFF 

1ST DEFENDANT 

2ND DEFENDANT 

3RD DEFENDANT 

WARD: October 23rd  and  2 4 t h ,  1997 

RULING I N  CIIAMI3ERS 

COOKE J . 
On t h e  29 th  o f  December 1988 t h e  P l a i n t i f f  was a p a s s e n g e r  

i n  a motor v e h i c l e  owned and b e i n g  d r i v e n  by t h e  1st d e f e n d a n t  

N e v i l l e  Demster.  T h i s  v c h i c l c  c o l l i d c d  w i t h  a110tl1~1r v ~ l i i c l c  

a l o n g  Main S t r e e t ,  C h r i s t i a n a  i n  t h e  p a r i s h  o f  Manches te r .  
I 

The l a t t e r  v e h i c l e ,  w a s  b e i n g  d r i v e n  by t h e  2nd defendant 

.John Daley. I t  was owned by t h e  3 r d  d e f e n d a n t  B r i a n  Mighty .  

The p l a i n t i f f  s u f f e r e d  i n j u r i e s .  By w r i t  f i l e d  on t h e  2 9 t h  

J a n u a r y  1993 he  s o u g h t  t o  r e c o v e r  damages from t h e  d e f e n d a n t s .  

The 2nd and 3 r d  d e f e n d a n t s  now seek  t o  disxniss t h e  p l a i n t i f f ' s  

a c t i o n  f o r  want o f  p r o s e c u t i o n  by way o f  summons d a t e d  2 4 t h  

J u n e  1 9 9 7 .  

c A s  between t h e  p l a i n t i f f  and 2nd and 3 r d  d e f e n d a n t s  

a chronology  o f  the steps i n  t h i s  a c t i o ~ l  are as follows:- 

(1) Appearance e n t e r e d  on 29Lh A p r i l  1993 

( 2 )  Defence f i l e d  on 29 th  A p r i l  1993 

( 3 )  Order  on summons f o r  d i r c c t i o n  1 3 t h  March 
1995.  I n  t h i s  o r d e r  t l lc  p l a i n t i f f  was 
g i v e n  l e a v e  t o  amend t h e  s t a t e m e n t  o f  
claim as  r e g a r d s  t h e  p a r t i c u l a r s  o f  
i n j u r i e s .  



( 4 )  Order on sumnons f o r  d i r e c t i o n  f i l e d  
1st May, 1995. 

( 5 )  L e t t e r  r e q u e s t i n g  t h e  a c t i o n  t o  be set 
down on cause  l i s t  - Is1: May, 1995. 

Since  1st May 1995 t h e  a c t i o n  has  l a i n  dormant,  

,-- . 
I n  Department o f  T r a n s p o r t  v. C h r i s  S m a l l e r  ( T r a n s p o r t )  

r '\ 

\ Ltd. (1989) A.C. a t  p. 1203, Lord G r i f f i t h s  i n  h i s  speech  
\ -- 

with  which a l l  t h e  o t h e r  Law Lords concur red  d e l i v e r e d  h imse l f  

t h u s  

The p r i n c i p l e s  upon which t h e  j u r i s -  
d i c t i o n  t o  s t r i k e  o u t  f o r  want o f  
p r o s e c u t i o n  i s  c x c r c i s c d  w e r e  set t led 
by t h e  Cour t  o f  Appeal i n  A l l e n  v. S i r  
A l f r e d  McAlpinc [19UG] 2  Q . U -  229 and  
approved by t h e  dccisiorl o f  t h i s  IIousc 
i n  13 i rkc t t  v. James. 'l'llc power s l lould  
b e  e x e r c i s e d  o n l y  where c o u r t  is  
s a t i s f i e d  e i t h e r  (1) t h a t  t h e  d e f a u l t  
h a s  been i n t e n t i o n a l  and con tume l ious  
e g g .  d i s o b e d i e n c e  t o  a p c r c m p t o r y . o r d e r  
o f  t h e  c o u r t  o r  conduc t  amounting t o  
an  abuse  o f  t h e  p r o c e s s  o f  t h e  c o u r t ;  
or  2.  (a) t h a t  t h e r e  h a s  been i r l o r d i n a t c  
and i n e x c u s a b l e  d c l a y  on t h e  p a r t  o f  t h e  
p l a i n t i f f  o r  h i s  l awyer s ,  and  (b)  t h a t  
such  d e l a y  w i l l  g i v e  r ise t o  a s u b s t a n t i a l  
r i s k  t h a t  it i s  n o t  p o s s i b l e  t o  have a 
f a i r  t r i a l  o f  t h e  i s s u e s  i n  tilc a c t i o n  o r  
i s  such as i s  l i k e l y  t o  c a u s e  or t o  have  
caused  s e r i o u s  p r e j u d i c e  t o  t h e  d e f e n d a n t s ,  
e i t h e r  as  bc twcc~ l  L l lc~~~sc lver ;  and tllc 
p l a i n  t i f  E s  , or  bcLwecrl c:;lcll o t i l c r  or  
between them and a t h i r d  p a r t y .  

L; 
I r e s p e c t f u l l y  a c c e p t  t h i s  e x t r a c t  a s  d c f i i l i t i v c  e x p o s i t i o n  

o f . t h e  r e l e v a n t  p r i n c i p l e s  and I w i l l  be gu ided  a c c o r d i n g l y .  

 her^ has  been i n o r d i n a t e  and i n e x c u s a b l e  d e l a y  s i n c e  

t h e  1st May, 1995. M r .  Adedipe c o u n s e l  f o r  t h e  p l a i n t i f f  

ha s  n o t  and cou ld  n o t  a rgue  o t h e r w i s e .  Tlle c o u r t  w i l l  t h e r e f o r e  

now c o n s i d e r  t h e  i s s u e s  of (1)  f a i r  t r i a l  and ( 2 )  p r e j u d i c e .  

F a i r  T r i a l  

i s  inimical  t o  a  f a i r  t r i a l .  Recollection recede. The memory 

f a d e s .  Wi tnesses  f o r  one reas011 o r  a ~ l ~ t . l l c r  ~ C C O I I I C  u l l a v a i l a b l e .  

I n  t h i s  c a s e  Br i an  Mighty t h e  3 rd  d e f e n d a n t  i n  h i s  a f f i d a v i t  

h a s  s t a t e d :  



" t h a t  t o  my c e r t a i n  k~iowlcclgc tlic 
second  d e f e n d a n t  h a s  m i g r a t e d  i n  o r  
a b o u t  March o r  A p r i l  1994 and a l l  
e f f o r t s  madc by rrrc alid 011 lrry bc11alf 
t o  o b  Lai.11 i l l  1Or111ii  t i 0 1 1  a:; LO 1ii.s p ~ ^ c s c ? ~ i  1: 
whereabou t s  o v e r s e a s  h a s  p roven  f u t i l e  
and I am a l m o s t  s u r e  t h a t  I w i l l  n o t  
be  a b l e  t o  a s c e r t a i n  sr71tre . I '  

T h i s  second d e f e n d a n t  John  Daley  i t  w i l l  b e  r e c a l l e d  was 

t h e  d r i v e r  o f  one  o f  t h e  v e h i c l c s  i n v o l v c d  i n  t h e  a c c i d e n t .  

A s  s u c h  it would a p p e a r  t h a t  he  would b e  a n  e s s e n t i a l  w i t n e s s  

on b e h a l f  o f  t h e  2nd and 3 r d  d e f e n d a n k s .  I t  i s  now s a i d  

t h a t  t h i s  w i t n e s s  i s  u n a v a i l a b l e .  F i r s t l y ,  t h i s  i s  no o r d i n a r y  

w i t n e s s .  lie i s  a  d e f e n d a n t  i n  tlic s u i k .  Uy l a ig ra  t i ~ i g  cluring 

t h e  pendency o f  t h i s  c a s e  w i t h o u t  making h i s  w h e r e a b o u t s  

known e i t h e r  t o  t h e  3 r d  d c f c l ~ d i l l ~ L  o r  i s  Icqr11 ~ r i l v i s e r s  h c  

h a s  shown s c a n t  r e g a r d  t o  o u r  j u r i s d i c t i o n .  I n  t h e s e  c i r c u m -  
f -,, <! s t a n c e s  he  c a n n o t  hope t o  scelc r c l i c f  - fro111 tllc s a n ~ e  

j u r i s d i c t i o n  a t  which h e  h a s  s c o f f e d .  But  wha t  a b o u t  t h e  

3 r d  d e f e n d a n t ?  T h e r e  i s  n o  e v i d e n c e  t h a t  t h i s  d e f e n d a n t  

h a s  had a n y t h i n g  t o  d o  w i t h  t h e  m i g r a t i o n .  To d e a l  w i t h  

t h i s  a s p e c t ,  I now r e f e r  t o  tllc c o m p l a i n t  a s  s e t  o u t  i n  t h e  

a f f i d a v i t  o f  M r .  C h r i s t o p h e r  Samuda. 

Paragraph 5 

T h a t  t h e  m a t t e r  proccedecl t o  tile l i c a r i ~ l g  o f  
t h e  Summ~ons f o r  Di rcc .k ions  011 L l i c  1 3  t11 Marc11 
1995 a t  which t i m e  a n  a p p r o p r i a t e  o r d e r  was 
made t h e r e o n .  

Paragraph G 

T h a t  s i n c e  t h e  making o f  t h e  a f o r e s a i d  o r d e r  my 
f i r m  h a s  n~<~r ' r ; ece ived  t h c  a t1 :cs tcd  copy o r d c r  
on  t h e  Summons f o r  D i r e c t i o n s  o r  t h e  u s u a l  
copy l e t t e r  from t h e  P l a i n t i f f ' s  s a i d  
At torneys-a t -Law r e q u e s t i n g  t h e  R e g i s t r a r  o f  
t h e  S u p r c ~ i ~ e  C o u r t  t o  s c t  clown Ll i c  n i a t t e r  on  
t h e  c a u s e  l i s t  t o  a w a i t  f i x t u r e  o f  a  t r i a l  
d a t e .  

The colnplaint i s  as t o  thc p e r i o d  subscyuc l l t  t o  t h e  

1 3 t h  March 1995.  T h i s  a s  M r .  Adcdipe tcr~trs it is  " t h e  c r u c i a l  

p e r i o d . "  I n  t h e  way i n  which t h e  2nd and 3 r d  d e f e n d a n t s  

have  p o s i t i o n e d  t h e i r  c a s e  t h i s  i s  i n d c c d  t i lc  c r u c i a l  p c r i o d .  

But  a s  B r i a n  Mighty h a s  s a i d  ( s u p r a )  J o h n  Da ley  had m i g r a t e d  



. . s i n c e  1994.  C o n s e q u e n t l y  h i s  u n a v a i l a b i l i t y  c a n n o t  b e  r ega rc led  

as a r e l e v a n t  f a c t o r  f o r  t h e  c r u c i a l .  pcr ioc l .  

A f a i r  t r i a l  n o t  o n l y  c o n c e r n s  t h e  i s s u e  o f  l i a b i l i t y  

b u t  a l s o  i n c l u d e s  t h e  a s p e c t  o f  damages. M r .  Samuda c o n t e n d s  

. t h a t  t h e  D e f e n d a n t s  a r e  u n a b l e  t o  know w i t h  a n y  c e r t a i n t y  
(---- -- \,,, 

L' t h e  e x t e n t  and  g r a v i t y  o f  t h e  p l a i n t i f f ' s  injuries. Thus 

t h e y  do  n o t  know what  i s  t h e  case t h e y  have  t o  m e e t  i n  r e s p e c t  

o f  damages. I t  i s  t r u e  t h a t  i f  L l l i s  was t h e  p o s i . t i o n  tllere 

would b e  some m e r i t .  I n  G l o r i a  v .  S o k o l o f f  a n d  O t h e r s  El9691 

1 AZR 2 0 4  t h e  h e a d n o t e  r e a d s :  

" I f  t h e  p l a i n t i f f  h a s  b c c n  g u i l t y  o f  
p r o l o ~ l g c d  a n d  i r~cxcuni l l>  1.o clol . i~y w l i i c l l  
h a s  s e r i o u s l y  pre-j u d i c c d  t l l c  DcFc~ldarl  ts 
o n  t h e  i s s u e  o f  damages s o  t h a t  t h e r e  
is  a s u b s t a n t i a l  r i s k  t h a t  a f a i r  t r i a l  
o f  t h a t  i s s u e  c a n n o t  bc h a d  t h e n  t h e  
a c t i o n  may bc s t r u c k  o u t  For  w a r l t  o f  
p r o s e c u t i o n  e v e n  t l louyh l i a b i l i t y  h a s  
b e e n  admit ted  by t l l c  d c F c ~ l d n n  ts . " 

I n  t h i s  c a s e  it t o o k  a p p r o x i ~ n a t e l y  t h r e e  y e a r s  f o r  t h e  

P l a i n t i f f  t o  p r o d u c e  p a r t i c u l a r s  o f  h e r  s p e c i a l  damages.  When 

t h e s e  were g i v e n  t h e s e  p a r t i c u l a r s  were v a g u e .  They c o u l d  

n o t  b e  checked .  I t  w a s  f o r  t h i s  r e a s o n  t h a t  t h c  c o u r t  h e l d  

t h a t  a f a i r  t r i a l  w a s  impossible. IIcrc tile c o m p l a i n t  i s  
f< . 
\- t h a t  t h e  D e f e n d a n t s  have  n o t  had  a inc i l ica l  r e p o r t .  Dut t i lcy  

have  n o t  r e q u e s t e d  any .  The P a r t i c u l a r s  o f  I n j u r y  i n  t h e  . . 

Amended S t a t e m e n t  of.' Clailil a r c :  

(1) M u l t i p l e  f a c i a l  l a c e r a t i o n s .  

( 2 )  F r a c t u r e d  lower  1 / 3  o f  r i y l l t  r a d i u s .  

( 3 )  1 5 %  permanen t  l o s s  o f  r o t a t i o n  o f  r i g h t  
w r i s t .  

( 4 )  I n t e r m i t t e n t  p a i n s  i n  r i g h t  w r i s t  a n d  h a d  
which  a t  t i rnes  p r e v e n t  p l a i n t i f f  f rom 
worlcillg. 

These  i n j u r i e s  a r e  p h y s i c a l .  They a r c  t h e  t y p e  which  a r e  

r e g u l a r l y  d e a l t  w i t h  i l l  . o u r  c o u r t s .  'l'llcrc i s  ilotl l i l ly p a r  t i c u l n r l y  

u n u s u a l  a b o u t  them. I n  any e v e n t  i f  t h e  d e f e n d a n t s  were s o  

i n c l i n e d  t h e y  c o u l d  h a v e  t h e  p l a i n t i f t  c x a ~ ~ i i l l c d  by a  d o c t o r  

o f  t h e i r  c h o i c e .  T h e r e  c a n  be  a f a i r  t r i a l  a s  r e g a r d s  t h e  

i s s u e  o f  damayes. 



P r e j u d i c e  

The 3 r d  d e f e n d a n t  Mighty s a y s  tlia11 a t  t 1 1 ~  r e l c v i l l l t  t i l~lc 

o f  t h e  a c c i d e n t  t h e  p o l i c y  l i m i t  o f  p o l i c y  o f  i n s u r a n c e  was 

$250,000. He f e a r s  t h a t  b e c a u s e  o f  t h e  d e l a y  a n d  t h e  g a l l o p i n g  

. i n f l a t i o n  t h e r e  w i l l  be  a n  award o f  " i n  e x c e s s  o f  $500,000 
(---- 

t o g e t h e r  w i t h  l e g a l  f e e s . "  M r .  Samuda's  v iew i s :  

T h a t  I have  p e r u s e d  t h e  S t a t e m e n t  o f  C la im 
h e r e i n  and  am o f  t h e  o p i n i o n  t h a t  t h c  v a l u e  
o f  t h e  P l a i n t i f f ' s  i n j u r i e s ,  i n  r e s p e c t  
o f  a n  award f o r  p a i n  and s u f f e r i n g  a n d  l o s s  
of a m e n i t i e s  a l o n g ,  i n  o v e r  $300,000 and  
t h a t  i n  t h e  e v e n t  t11i.s ina.1111c:r i s  y c r n ~ i L t c d  
t o  p r o c e e d  and  tlle p l a i l l t i f f  successfully 

# p r o s e c u t e s  h i s  c a s e ,  damages therefor, what  
w i t h  i n f l a t i o n  w i l l  c e r t a i n l y  e x c c e d  $400 ,000 .  

The c o m p l a i n t  h e r e  i s  t h a t  t h e  3 r d  d e f e n d a n t  would have  

, t o  f i n d  from h i s  own r e s o u r c e s  any an~ounl: o v c r  $250 ,000 .   his 
< 

he s a y s  i s  a  s e r i o u s  p r e j u d i c e  t o  him. B e f o r e  I d e a l  w i t h  

t h e  m e r i t  o f  t h i s  s u b m i s s i o n  I n o t e  t h a t  t h e  copy o f  t h e  r e l e v a n t  

p o l i c y  s c h e d u l e  e x h i b i t  shows t h a t ,  t h a t  p o l i c y  was n o t  i n  

f o r c e  a t  t h e  t i m e  o f  t h e  a c c i d e n t .  T h a t  p o l i c y  e x p i r e d  on 

t h e  3 r d  o f  December 1988.  The a c c i d e n t  t o o k  p l a c e  on t h e  

2 9 t h  o f  December 19UU. I f  tllis i s  so I:l~i.!; ])a~:L:i.culn~: sub111issioll  

h a s  no b a s i s  i n  f a c t  and would t h e r e f o r e  f a i l .  
# ' 

copy h a s  been e x h i b i t e d ,  I w i l l  p r o c e e d  on t h e  a s s u ~ n p t i o n  

t h a t  t h e r e  was i n  f a c t  a  c u r r e n t  v a l i d  p o l i c y  o f  i n s u r a n c e  

w i t h  a  l i m i t  o f  $250,000.  

I n  Depar tment  of T r a n s p o r t  v. C h r i s  Smaller ( T r a n s p o r t )  

Ltd. one  o f  t h e  i s s u e s  d i s c u s s e d  was a s u b m i s s i o n  by t h e  

d e f e n d a n t s  t h a t  t h e  p l a i n t i f f ' s  c l a i m  c x c c c d c d  i t s  c o v e r  

c') o f  i n s u r a n c e  by E85 p l u s  i n t c r c s t .  A s  a r c s u l t ,  t h a t  c o n t i l l g e n t  

l i a b i l i t y  p r e v e n t e d  them from r a i s i n g  tlle f i n a n c e  w i t h  wllich 

t o  expand t h e i r  b u s i n e s s .  Tllus it was a r g u e d  t h a t  tllis f a c t o r  

c a u s e d  p r e j u d i c e  t o  t h e  d e f e n d a n t s .  The  c o u r t  d i s a g r e e d .  

The d e f e n d a n t s  had n o t  dcnlonstra11cd t l l ; \ l s  t l i r ?  i l c l ay  i n  t l l c?  

i n s t a n t  c a s e  r e s u l t e d  i n  t h e  e m b a r r a s n ~ e n t  c l a i m e d .  Ilowevcr 



Lord G r i f f i t h s  o p i n e d  a s  f o l l o w s :  

"It would b e  f o o l i s h  t o  a t t e m p t  t o  
d c f i n c  o r  c a t c g o r i x c  t l l c  t y p c  of 
p r e j u d i c e  j u s t i l y i ~ l g  :;kr-iki.rlg oul: all 

a ~ t i o n  b u t  t h e r e  c a n  b e  n o  doubt t h a t  
if t h e  d e f e n d a n t s  had  b e e n  able t o  
e s t a b l i s h  s i g n i f i c a n t  damage t o  t h e i r  
b u s i n e s s  i n t e r e s t ,  f l o w i n g  d i r e c t l y  
f r o m  a c u l p a b l e  d e l a y  of- 13 months  
af ter  t h e  i s s u e  o f  t h e  w r i t ,  a j u d g e  
would have  been  e n t i t l e d  t o  r e g a r d  it 
as  p r e j u d i c e  j u s t i f y i n g  s t r i k i n g  o u t  
of a c t i o n . "  

I t  would s e e m ,  t h e r e f o r e  t h a t  i n  a  p r o p c r  c a s e  t h e  c o u r t  

c a n  r e g a r d  t h e  i m p a c t  o f  d e l a y  o n  a  d e f e n d a n t s  f i n a n c i a l  

a f f a i r s  a s  a r c l c v a i l t  c o l i s i i l c ~ r a t i o t l .  
8 .  

I n  A n t c l i f  fe v.  G l o u c e s t e r  I l e a l t h  A u t h o r i t i e s  [I992 1 

W.L.R. 1042  t h e r e  was i n o r d i n a t e  and  e x c u s a b l e  d e l a y .  

I f  t h e  p l a i n t i f f  had p r o s e c u t c d  t h e  c a u s e  expeditiously t h e  

d e f e n d a n t s  would have  had t h e  b e n e f i t  o f  i n s u r a n c e  c o v e r a g e  

t o  which it was a p a r t y .  However by t h e  t i m e  o f  the summons 

t o  d i s m i s s  f o r  wan t  o f  p r o s e c u t i o n  came t o  be  h e a r d  new i n s u r a n c e  

a r r a n g e m e n t s  were i n  o p e r a t i o n .  A s  a  r e s u l t ,  i f  s u c c e s s f u l ,  

t h e  d e f e n d a n t s  would have  t o  pay o u t  o f  i t s  own f u n d s  some 

E 3 0 0 t 0 0 0 a . ' ~ i q u r e  a g r c c d  by a l l  p a r t i c n  a s  n r c a l i s t i c  c s t i i a a t c  

o f  a n  award o f  damages. The c o u r t  h e l d  t h a t  i n  t h o s e  c i r c u m -  
I "  
1 -- s t a n c e s  t h e  d e l a y  -was p r c j u c l i c c  oJ: ;I i:c;ll a:; op~>osccl  
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t o  minimal  c h a r a c t e r .  The a c t i o n  was s t r u c k  o u t .  T h i s  c a s e  

i l l u s , t r a t e s  t h a t  p r e j u d i c e  c a n b e  o f  v a r y i n g  k i n d s .  ~ u e s t i o n s  

o f  i n s u r a n c e  c o v e r a g e  c o u l d  w e l l  b e  q u i t e  r e l e v a n t .  
. . 

And now back t o  t h e  c a s e  b e f o r e  t h i s  c o u r t .  The 3 r d  

d e f e n d a n t  s a y s  t h a t  s i n c e  t l~crc i s  a  p o l i c y  lin~it o f  $250 ,  000, 

C: on t h e i r  est imate t h i s  d e f e n d a n t  w i l l  have  t o  f u n d  f rom h i s  

own r e s o u r c e s  a  sum i n  c x c c s s  01 !l;%00 , 0 0 0 .  .I. clucs t io i l  w l ~ c t l l c r  

t h e  award e s t i m a t e d  by t h e  3 r d  d e f c l l d a n t  i s  r e a l i s t i c .  I t  

w i l l  no  d o u b t  be  o f  i n t c r c s t  Lo s c c  il: tliis il laktcr CJOCS t o  

t r i a l  what  w i l l  be  t h e  s u b m i s s i o n s  o f  h i s  c o u n s e l  a s  r e g a r d s  

t h e  quantum o f  dainaycs . l t  would ap1)ca~-  t l ~ a t  L l l c  31.~1 c1c1i:ildailL 

now seems t o  have  a d o p t e d  a  r a t h e r  p e s s i m i s t i c  v iew o f  t h e  

p r o b a b l e  outcome o f  what  w i l l  ilnppclI i f  t l l o r c  i s  a  t r i a l .  



I n  h i s '  de f ence  he p u t s  t h e  blame f o r  t h e  a c c i d e n t  whol ly  

on t h e  1st d e f e n d a n t .  T i i e r c  i s  011 t i le  I ? ~ C L ? C ~ ~ ~ ~ C J S  110 b a s i s  

f o r  him t o  s a y  t h a t  a l l  l i a b i l i t y  w i l l  b e  c a s t  on him. 

I n  h i s  a f f i d a v i t  M r .  Samuda se t  o u t  a s  l lcreunder  Consumer P r i c e  

- i n d i c e s  p rov ided  by t h e  ~ t a t i i ~ i c a l  I n s t i t u t e  o f  Jamaica .  

J u l y  1992, 399.7 

J a n u a r y  1993 423.2 

J u l y  1993 466.0 

J a n u a r y  1994 558.9 

J u l y  1994 
# 

Janua ry  1995 

J u l y  1995 

J a n u a r y  1996 892.1 

J u l y  1996 970.8 

October  1996 994.7 

J a n u a r y  1997 1012.8 

March 1997 1025.4 

Those a r e  t h e  i n d i c e s  on which t h e  2nd d e f e n d a n t  b a s e s  

h i s  e s t i m a t e  o f  a v e r y  s i c j r i i f i c a~ lk  awcl~d.  3.11 illy vi.c?w k1lc.y 

do n o t  s u p p o r t  h i s  submiss ion .  A s  I have a l r e a d y  s a i d  t h e  

c r i t i c a l  p e r i o d  i s  t h a t  subsequenL Lo 1st May 1995.  If tile 

. a c t i o n  had been c o n c i e n t i o u s l y  pursued  it i s  u n l i k e l y  w i t h  

t h e  u n d e s i r a b l e  pace  a t  which a c t i o n s  a r e  h e a r d  t h a t  t h i s m a t t e r  

would n o t  have been heard be,fore 1997. I t  w i l l  be  s e e n  

from t h e  i n d i c e s  t h a t  by March 1997 tlicrc h a s  been wiiat I 
, 

would r e g a r d  a s  a " s t ead ing  o f f  ". I t  i s  a  f a c t  t h a t  i n f l a t i o n  

i n  Jamaica  today  i s  no l o n g e r  g a l l o p i n g .  'l'lic submis s ion  

/C! t h e r e f o r e  t h a t  t h e r e  i s  a  nexus between t h e  d e l a y  i n  t h i s  

c a s e  and i n f l a t i o n  w h i c i ~  would r e s u l k  i l l  a s u b s t a ~ i L i a l l y  

huge award i s  n o t  w e l l  founded.  

I t  i s  t h e r e f o r e  my view t h a t  on t h i s  a s p e c t  t h e r e  i s  

n o t  a  s u b s t a n t i a l  r i s k  t h a t  tile d c l a y  i s  l i k e l y  t o  c a u s e  

or t o  have caused  s e r i o u s  p r e j u d i c e  t o  t h e  2nd d e f e n d a n t .  



T h i s  surmnons f o r  tllc rcclsvlls cj i v c ! ~ ~  i s  i1isluissc.d. Ilowcvcr , 

I wish  t o  add a comment. T h i s  c a s e  h a s  been  d e c i d e d  o n  i t s  

own f a c t s  and t h e  way i t  lms bccn prc.sc.nLc.d. 1.t nrust n o t  

be t a k e n  t h a t  t h i s  c o u r t  i n  anyway a t  a l l  smiles on  i n o r d i n a t e  

and i n e x c u s a b l e  d e l a y .  L e t  t h o s e  who would s l e e p  awaken. 


