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I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA 

I N  EQUITY ' 
I I 

SUIT NO. E 360/95 

BETWEEN BERYL LEONIE NEHBHARD 

A N D  HOPETON LAWSON NEMBHARD 

. .. . 

APPLICANT 

RESPONDENT 

c\ R. B. Manderson - J o n y s  f o r  a p p l i c a n t .  

Gordon Steer i n s t r u c t e d  by Chambers, 
Bunny and Steer for Respondent. 

Beard: December 17, 1997, February  9 

and May 1, 199.8.. -. 

The a p p l i c a n t ,  by way o f  an  o r i g i n a t i n g  summons i s s u e d  

C\ on September 1 2 ,  1995 c l a i m s  t h e  f o l l o w i n g : -  

a .  "A d e c l a r a t i o n  t h a t  t h e  a p p l i c a n t  and 
r e s p o n d e n t  a r e  e n t i t l e d  t o  an e q u a l  
i n t e r e s t  i n  t h e  c o r p o r a t i o n s  known as 
P l a s t i c  P i p e s  and Condui t s  L td .  and 
C h a r l o t t k l ~ a r m  Ltd .  

A d e c l a r a t i o n  t h a t  t h e  a p p l i c a n t  
and responden t  a r e  e n t i t l e d  t o  a n  e q u a l  
i n t e r e s t  i n  p r o p e r t y  50 Norbrook Road 
i n  t h e  p a r i s h  o f  S t .  Andrew r e g i s t e r e d  
a t  Volume 1000 F o l i o  673 o f  t h e  R e g i s t e r  
Book o f  T i t l e s  and p r o p e r t y  a t  Duncans 
Bay i n  t h e  p a r i s h  o f  Trelawny r e g i s t e r e d  
a t  Volume 1066  F o l i o  257  of t h e  R e g i s t e r  
Book o f  T i t l e s .  " 

The p a r t i e s  are husband and w i f e .  They were m a r r i e d  on 

2 6 t h  August 1967. A d e c r e e  n i s i  of  d i v o r c e  was g r a n t e d  t o  

t h e  Respondent on t h e  25 th  May 1995. Subsequent  t o  t h e  

mar r i age  t h e y  r e s i d e d  a t  d i v e r s  p l a c e s  and f i n a l l y  a t  50 Morbrook 

Road, one o f  t h e  p r o p e r t i e s  forming t h e  s u b j e c t  matter o f  t h i s  

a c t i o n .  During t h e  p e r i o d  i n  which t h e y  l i v e d  t o g e t h e r  t h r e e  
\ 

p a r c e l s  o f  r e a l  e s t a t e  were a c q u i r e d  and two companies were 

incorporated i n  which t h e a p p l i c a n t  c l a i m s  an i n t e r e s t .  A house  a t  

~4 Havehdale M e w s ,  S t .  Andrew was bought  i n  1968 and s o l d  i n  1982. 

I n  1979 a l o t  of l a n d  was purchased a t  Duncans Bay, Trelawny 

and i n  1982 a l o t  w i t h  an  incomple te  house was bought  a t  50 

Norbrook Road, S t .  Andrew. The husband w a s  r e g i s t e r e d  a s  

s o l e  p r o p r i e t o r  o f  4 Havendale Mews and 50 Norbrook Road w h i l e  



b o t h  p a r t i e s  w e r e  r e g i s t e r e d  a s  p r o p r i e t o r s  o f  Duncans Bay as 

t e n a n t s  i n  common. I n  1969 and  1977 known a s  P l a s t i c  P i p e  

and C o n d u i t s  L t d .  and  C h a r l o t t e  Farm were formed,  i n  which 

o n l y  t h e  husband h o l d  s h a r e s .  

I I 

I t  was t h e  a p p l i c a n t ' s  e v i d e n c e  t h a t  i n  1968 h e r  husband 

and  h e r s e l f  d i s c u s s e d  t h e  p o s s i b i l i t y  o f  p u r c h a s i n g  a house .  

She f o r g e d  a h e a d  t o  s e e k  a house  and  4 Havendale  Mews w a s  

s u b s e q u e n t l y  p u r c h a s e d  w i t h  t h e  c l e a r  u n d e r s t a n d i n g  t h a t  t h e  

home would be j o i n t l y  owned by them. I n  1970 t h e y  p u r c h a s e d  
I I 

p r o p e r t y  a t  Duncans Bay from f u n d s  which t h e y  had  p o o l e d  i n  a n  

a c c o u n t .  She  f u r t h e r  a v e r r e d  t h a t  i n  1971 h e r  husband i n c o r -  
> .  . 

p o r a t e d  a Company c a l l e d  P l a s t i c  P i p e s  and  C o n d u i t  L t d .  I n  

December 1976 h e r  husband d i s c u s s e d  w i t h  h e r  t h e  p r o s p e c t i v e  

C) p u r c h a s e  o f  a p r o p e r t y  known a s  C h a r l o t t e n b u r g h ,  S t .  Mary 

c o m p r i s i n g  230 a c r e s  o f  l a n e .  They viewed t h e  prope ' r ty  and  

made t h e  d e c i s i o n  t o  p u r c h a s e  it. I n  1977 h e r  husband i n c o r p o r a t e d  

a Company c a l l e d  C h a r l o t t e  Farms l i m i t e d ,  f o r  p u r p o s e  o f  

p u r c h a s i n g  t h e  p r o p e r t y ,  i n  which h e r  husband h e l d  m a j o r i t y  

s h a r e s  and  h e r  b r o t h e r  i n  law h e l d  m i n o r i t y  s h a r e s .  She  

d e c l a r e d  t h a t  s h e  was n o t  r e g i s t e r e d  a s  a s h a r e h o l d e r  i n  

e i t h e r  o f  t h e  t w o  companies  a s  s h e  was a t  t h e  t i m e  a n  employee 

o f  government  and  was t h e r e b y  p r e c l u d e d  from o p e n l y  h o l d i n g  

s h a r e s  i n  any  company. But t h e r e  was a n  ag reemen t  be tween 

them t h a t  s h e  s h o u l d  s h a r e  i n  t h e s e  companies  o n  a n  e q u a l  

f o o t i n g  w i t h  h e r  husband.  

She f u r t h e r  s t a t e d  t h a t  i n  1980 t h e y  p u r c h a s e d  p r o p e r t y  

a t  50 Norbrook Road which compr i sed  a l o t  o f  l a n d  and  a s m a l l  

u n f i n i s h e d  s t r u c t u r e .  Her husband e x t r a c t e d  money from t h e  
-. 

(- ' Company P l a s t i c  P i p e s  a n p  C o n d u i t s  L t d .  f o r  t h e  p u r c h a s e  

and  c o n s t r u c t i o n  o f  t h e  house  a n d  t h e n  c h a n n e l l e d  t h e  p r o c e e d s  

o f  s a l e  o f  4 Havendale  Mews i n t o  t h a t  company. 

I t  was t h e  r e s p o n d e n t ' s  ave rmen t  t h a t  t h e y  d i s c u s s e d  t h e  

p o s s i b i l i t y  o f  owning a house .  H i s  w i f e  s e l e c t e d  a home i n  V a l e n t i n e  

Gardens w h i l e  h e  c h o s e  4 Havendale  Mews c o s t i n g  S6200. H e  borrowed 



21000.00 which m e t  t h e  r e q u i r e d  d e p o s i t .  H e  a l o n e  assumed 
, . .. 

t h e  repayment  o f  t h e  mor tgage  o f  65,200.00 and  o f  t h e  d e p o s i t .  

H e  m e t  a l l  h o u s e h o l d  e x p e n s e s  and  w i f e  p a i d  a  h e l p e r  

when t h e r e  was one .  l ~ h e ~  n e v e r  p o o l e d  f u n d s .  On o n e  o c c a s i o n  

he p l a c e d  h i s  w i f e ' s  name on  h i s  c u r r e n t  a c c o u n t  which  s h e  

C] h a b i t u a l l y  abused ,  r e s u l t i n g  i n  h i s  c l o s u r e  o f  it. . .  . 

Duncans Bay h e  a s s e r t e d , w a s  bough t  f rom h i s  own f u n d s  

and  he  p l a c e d  h i s  w i f e ' s  name on t h e  t i t l e .  H e  f u r t h e r  d i v u l g e d  

t h a t i n  1 9 6 9  a  company c a l l e d  P l a s t i c  E x t r u s i o n '  L i rh i ted  w a s  

formed by h i m s e l f  and  two o t h e r s .  H e  s u b s e q u e n t l y  sold 

h i s  s h a r e s  a n d  a p p l i e d  t h e  p r o c e e d s  t o  i n c o r p o r a t e  h i s  own 

company, P l a s t i c  P i p e s  and  C o n d u i t s  L i m i t e d .  H i s  w i f e  made 

no c o n t r i b u t i o n  t o  t h e  a c q u i s t i o n  or r u n n i n g  o f  t h e  company, 

Q 
; n o r  was it c o n t e m p l a t e d 4 a ' t  any t i m e  t h a t  s h e  would have  been  

a 

a s h a r e h o l d e r .  

H e  a l s o  d e n i e d  t h a t  C h a r l o t t e  Farms was p u r c h a s e d  by 

them b o t h  o r  t h a t  t h e y  had  any d i s c u s s i o n s  r e l a t i n g  t o  h e r  

becoming e n t i t l e d  t o  s h a r e s ' i n  t h a t  company. 

I t  w a s  f u r t h e r  s t a t e d  by him t h a t  h i s  w i f e  was n o t  p r i v y  

t o  t h e  p u r c h a s e  o f  '50 Nogbrook Road. She o n l y  became aware  

c) o f  t h e  p u r c h a s e  s u b s e q u e n t  t o  t h e  sa le ,  t o  him,, o f  t h e  p r o p e r t y .  

I t  is  s e t t l e d  law t h a t  where c o n t r i b u t i o n s  are made 

by p a r t i e s  i n  t h e  a c q u i s i t i o n  o f  p r o p e r t y ,  i n  which  t h e  l e g a l  

es ta te  is v e s t e d  i n  one  p a r t y ,  i n  t h e  a b s e n c e  o f  e v i d e n c e  t o  

t h e  c o n t r a r y ,  t h e  o t h e r  p a r t y  t o  t h e  p u r c h a s e ,  g a i n s  a b e n e f i c i a l  

i n t e r e s t  i n  s u c h  p r o p e r t y .  But i n  a s i t u a t i o n  where p r o p e r t y  

i s  h e l d  i n  t h e  name o f  one  o f  t w o  p a r t i e s ,  t h e  p a r t y  c l a i m i n g  

"*) a b e n e f i c i a l  i n t e r e s t  mus t  show t h a t  t h e  o t h e r  p a r t y  h o l d s  
( - 1  

h i s o r h e r  i n t e r e s t  by v i r t u e  o f  a  c o n s t r u c t i v e  o r  r e s u l t i n g  

t r u s t  and  t h a t  it would be i n e q u i t a b l e  f o r  t h e  l e g a l  o w n e r s h i p  

t o  r e s i d e  s o l e l y  w i t h  t h e  p a r t y  i n  whose name t h e  title s t a n d s .  

Any s u c h  c l a i m  must  be  d e m o n s t r a t e d  by p r o o f  o f  a  c o n t r i b u t i o n  

t o  t h e  p u r c h a s e , o r  by a  common i n t e n t i o n  t h a t  t h e  p a r t y  s h o u l d  

have a  b e n e f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t y  and  on t h e  f a i t h  o f  

such  common i n t e n t i o n ,  hd b r  s h e  a c t e d  t o  h i s  or h e r  d e t r i m e n t .  



I n  enunc ia t ing  ' t h e  p r i n c i p l e s  r e l a t i n g  t o  t h e  c l a i m  

of a spouse t o  an e n t i t l e m e n t  t o  a b e n e f i c i a l  i n t e r e s t  i n  

proper ty ,  t h e  l e g a l  e s t a t e  of  which i s  ves t ed  i n  ano the r  spouse,  

Lord Dip lock , in  Giss ing  v Giss ing  [I9701 ALL ER 780 a t  793 

a s s e r t e d ,  

'Wh re t h e  w i f e  h a s  made no i n i t i a l  
con 1 r i b u t i o n  t o  t h e  ca sh  d e p o s i t  and 
l e g a l  charges  and no d i r e c t  c o n t r i -  
bu t ion  to  t h e  mortgage i n s t a l m e n t s  
nor  any adjustment  t o  h e r  c o n t r i -  
bu t ion  t o  o t h e r  expenses  o f  t h e  . .  . 

household which it can be i n f e r r e d  
w a s  r e f e r a b l e  to  t h e  a c q u i s i t i o n  
o f  t h e  house, t h e r e  is  i n  t h e  
absence o f  ev idence  o f  a n  exp res s  
agreement between t h e  p a r t i e s ,  no 
m a t e r i a l  t o  j u s t i f y  t h e  c o u r t  i n  
i n f e r r i n g  t h a t  it was t h e  common 
i n t e n t i o n  o f  t h e  p a r t i e s  t h a t  s h e  
should  have any b e n e f i c i a l  i n t e r e s t  
i n  a matr imonial  home conveyed i n t o  

' 

t h e  s o l e  name of t h e  husband, merely 
because s h e  cont inued  t o  c o n t r i b u t e  
o u t  o f  h e r  own e a r n i n g s  o r  p r i v a t e  
income t o  o t h e r  expenses  o f  t h e  
household, For such conduct  i s  no 
less c o n s i s t e n t  w i t h  a common in t en -  
t i o n  t o  s h a r e  t h e  day-to-day expenses  
of t h e  household,  wh i l e  each  spouse 
r e t a i n s  a s e p a r a t e  i n t e r e s t  i n  
c a p i t a l  assets acqu i r ed  w i t h  t h e i r  
own moneys o r  ob t a ined  by i n h e r i t a n c e  
or g i f t . "  

Viscount Di lhorne i n  Giss ing  v G i s s ing  ( sup ra )  a t  pg. 

C. I 
785 dec la red :  

'I a g r e e  w i t h  my noble  and l e a r n e d  
f r i e n d  Lord Diplock t h a t  a c l a i m  
t o  a b e n e f i c i a l  i n t e r e s t  i n  l a n d  
made by a person i n  whom t h e  l e g a l  ' 

e s t a t e  is n o t  v e s t e d  and whether 
made by a s t r a n g e r ,  a spouse or a 
former spouse must depend f o r  its 
succes s  on e s t a b l i s h i n g  t h a t  it is 
h e l d  on a t r u s t  t o  g i v e  e f f e c t  t o  
t h e  b e n e f i c i a l  i n t e r e s t  i n  it 
should be shared ,  it would be a 
breach  o f  f a i t h  by t h e  spouse i n  
whose name t h e  l e g a l  estate w a s  
v e s t e d  t o  f a i l  t o  g i v e  e f f e c t  t o  
t h a t  i n t e n t i o n  and t h e  o t h e r  spouse 
w i l l  be h e l d  e n t i t l e d  t o  a s h a r e  
i n  t h e  b e n e f i c i a l  i n t e r e s t , "  . .  . 

I w i l l  f i r s t  make r e f e r e n c e  t o  t h e  c la im by t h e , a p p l i c a n t  

r e l a t i n g  t o  an i n t e r e s t  i n  P l a s t i c  P ipes  and Condui ts  Limited.  

I t  was her  averment t h a t  when t h e  company was formed i n  1 9 7 1  

it was t h e  i n t e n t i o n  of t h e  p a r t i e s  t h a t  t h e  company would 



... . 
be owned e q u a l l y  by them. She s t a t e d  s h e  was n o t  named a  sha r e -  

I i 

holder  a s  s h e  was t h e n  an  employee of  t h e  government and was 

p r o h i b i t e d  from ho ld ing  s h a r e s  i n  a  company. She d e c l a r e d  s h e  

had made no c a s h  c o n t r i b u t i o n  t o  t h e  e s t a b l i s h m e n t  b u t  a s s e r t e d  

t h a t  h e r  c o n t r i b u t i o n s  inc luded  accompanying h e r  husband o v e r s e a s  

t o  purchase  machinery and s u p p l i e s .  I t  was a l s o  h e r  ev idence  

C' t h a t  t h e  company was n o t  f i n a n c i a l l y  v i a b l e  i n  i ts  i n i t i a l  

s t a g e ,  a  consequence o f  which, she  had t o  assume domes t i c  

r e s p o n s i b i l i t i e s  f o r  t h e  household expenses .  I t  was f u r t h e r  

a s s e r t e d  by h e r  t h a t  h e k ' h u ~ b a n d  had s o l d  4 Havendale Mews 

and a p p l i e d  t h e  proceeds  o f  s a l e  t o  t h e  company a s  h e  had 

e x t r a c t e d  money from it t o  purchase  50 Norbrook Road. 

For convenience ,  i t  i s  nece s sa ry  t o  make r e f e r e n c e  t o  

- t h e  a c q u i s i t i o n  and s a l e  o f  4 Havendale Mews a t  t h i s  j u n c t u r e .  C.) 
The a p p l i c a n t  conceded she  had n o t  advanced any money on account  

of  t h e  purchase  p r i c e  o f  t h e  p r o p e r t y  b u t  t h a t  t h e r e  was an  

agreement by t h e  p a r t i e s  t h a t  t hey  shou ld  own t h e  p r o p e r t y  

j o i n t l y .  Consequent ly ,  he r  c a s e  is  dependent  on whe ther  s h e  

ha s  demonst ra ted  t h a t  t h e r e  was a  common i n t e n t i o n  t h a t  s h e  

shou ld  have ga ined  a  b e n e f i c i a l  interest  i n  t h a t  p r o p e r t y .  To 

e s t a b l i s h  such  i n t e n t i o n  t h e r e  must be  some ev idence  which 

C p o i n t s  t o  i ts  e x i s t e n c e .  " ~ t  would no t  f o r  i n s t a n c e ,  s u f f i c e  

i f  t h e  w i f e  j u s t  makes a mortgage payment wh i l e  h e r  husband 

was abroad.  Payment f o r  a  lawn, and p r o v i s i o n  of  some f u r n i t u r e  

and equipment f o r  t h e  house does  n o t  of i t s e l f  p o i n t  t o  t h e  

conc lu s ion  t h a t  t h e r e  was such an  i n t e n t i o n "  p e r  Viscoun t  

Di lhorne  i n  G i s s ing  v Giss ing  ( s u p r a )  a t  7 9 6 .  

I n  1968 t h e  p a r t i e s  d i s c u s s e d  t h e  p o s s i b i l i t y  o f  purchas ing  

(3 a  mat r imonia l  home. 4 Havendale M e w s  was subsequen t l y  purchased 
C_ >' 

f o r  t h e  sum o f  €6200. The d e p o s i t  o f  €1000 was o b t a i n e d ' b y  way 

of  a l oan  on t h e  s e c u r i t y  of  a  p o l i c y  of  i n s u r a n c e  owned by t h e  

wi fe .  The ba l ance  purchase  money was o b t a i n e d  by a  second 

mortgage o f  E5200. The husband a l o n e  r e p a i d  t h e  loans. ,  



I t  w a s  c o n t e n d e d  by t h e  a p p l i c a n t  t h a t  s h e  m e t  m o s t  

o f  t h e  househo ld  e x p e n s e s .  She s t a t e d  t h a t  a t  t h e  i n c e p t i o n  

o f  t h e  m a r r i a g e  s h e  had been i n  a  s t r o n g e r  f i n a n c i a l  p o s i t i o n  

t h a n  h e r  husband a s  h e r  s a l a r y  o f  li1600 month ly  exceeded  h i s .  

There  i s  e v i d e n c e  from t h e  Respondent  which d i s p r o v e s  t h i s  . . 

a s s e r t i o n .  The h u s b a n d ' s  aye rmen t  i n  p a r a g r a p h  3 o f  h i s  a f f i d a v i t  
\ (1 sworn on t h e  1 2 t h  December 1997,  s u p p o r t e d  by r e l e v a n t  documen- 

t a t i o n  c l e a r l y  r e b u t s  t h e  a p p l i c a n t ' s  s t a t e m e n t  a s  t o  t h e i r  

r e s p e c t i v e  incomes.  A t  t h e  m a t e r i a l  t i m e  t h e  husband was 

i n  r e c e i p t  o f  s a l a r y  amount ing  t o  22100 i n  a d d i t i o n  t o  

a l l o w a n c e s  o f  61140 month ly ,  which was,  more t h a n  twice t h a t  

o f  t h e  a p p l i c a n t .  

Al though t h e  a p p l i c a n t  s t a t e d  t h a t  s h e  s u b s t a n t i a l l y  

C' c o n t r i b u t e d  t o  t h e  househo ld  e x p e n s e s  t o  f a c i l i t a t e  h e r  husband 

t o  meet e x p e n d i t u r e  r e l e v a n t  t o  t h e  mor tgage  paymerlts a n d  

a l t h o u g h  t h i s  h a s  been r e f u t e d  by t h e  husband,  he  a d m i t t e d  

t h a t  t h e r e  was a n  u n d e r s t a n d i n g  t h a t  s h e  s h o u l d  s h a r e  i n  t h e  

p r o p e r t y .  However, t h e  husband d i s c l o s e d  t h a t  a  d i s p u t e  a r o s e  

w i t h  r e g a r d  t o  t h e  manner i n  which t h e y  s h o u l d  h o l d  t h e i r  

r e s p e c t i v e  i n t e r e s t s  and  t h e  a p p l i c a n t  demanded t h e  r e t u r n  

C 
o f  h e r  p o l i c y  o f  i n s u r a n c e ,  f o l l o w i n g  which ,  s h e  r e q u e s t e d  

t h a t  h e r  name b e  n o t  p l a c e d  on t h e  t i t l e .  The a p p l i c a n t  s t a t e d  

t h a t  s h e  o n l y  r e q u e s t e d  t h e  r e t u r n  o f  h e r  p o l i c y  o f  i n s u r a n c e  

when s h e  d i s c o v e r e d  t h a t  h e r  name had  been e r a s e d  f rom a document 

s h e  had s i g n e d  i n  t h e  o f f i c e  o f  t h e  r e a l  e s t a t e  a g e n t ,  and  

t h i s  was done  w i t h o u t ' h b r  knowledge. 

I t  i s  a c c e p t e d  t h a t  a  d i s p u t e  had  a r i s e n  a s  t o  how t h e  

e q u i t a b l e  i n t e r e s t  i n  t h e  p r o p e r t y  s h o u l d  be  h e l d ,  t h i s  i n  

C'' i t s e l f  d o e s  n o t  d e r o g a t e  from t h e  o r i g i n a l  i n t e n t i o n  f o r  b o t h  

p a r t i e s  t o  a c q u i r e  a  p r o p r i e t a r y  i n t e r e s t  i n  4  Havendale  Mews.  

The re  was a n  ag reemen t  t h e n  t o  s h a r e  i n . t h e  p r o p e r t y ,  i n  t h a t ,  

it was t h e i r  i n t e n t i o n  t h a t  t h e  p r o p e r t y  would form a c o n t i n u i n g  
I I 

p r o v i s i o n  f o r  them d u r i n g  t h e i r  j o i n t  l i v e s .  



I t  is neces sa ry  however, t o  embark on f u r t h e r  e x p l o r a t i o n  

of  t h e  e v i d e n c e - t o  a s c e r t a i n  whether ,  based on t h e  common i n t e n t i o n  

o f  t h e  p a r t i e s  t h a t  t h e  a p p l i c a n t  shou ld  a c q u i r e  a  p r o p r i e t a r y  

i n t e r e s t  i n  t h e  house ,  t h e  a p p l i c a n t  a c t e d  t o  h e r  d e t r i m e n t ,  

I n  Gran t  v Edwards 1986 2 A l l  ER page 43,  Norse L.J. 

d e c l a r e d :  
(',I I I 

" I n  case such  a s  the p r e s e n t ,  where there 
4 

h a s  been no w r i t t e n  d e c l a r a t i o n  or 
agreement,  no r  any direct p r o v i s i o n  by . s 

t he  p l a i n t i f f  of p a r t  of t he  purchase  
p r i c e  so a s  t o  g i v e  rise t o  a  r e s u l t i n g  
t r u s t  i n  h e r  f avour ,  s h e  must establish 
a common i n t e n t i o n  between h e r  and t h e  
de f endan t ,  a c t e d  on by h e r ,  t h a t  s h e  
shou ld  have a  b e n e f i c i a l  i n t e r e s t  i n  
t h e  p rope r ty .  I f  s h e  can  do t h a t ,  
e q u i t y  w i l l  n o t  allow t h e  de f endan t  
t o  deny t h a t  i n t e r e s t  and w i l l  c o n s t r u c t  

I-', 
a t r u s t  t b  g i v e  e f f e c t  t o  it." 

C/i 
The p a r t i e s  i n t ended  t o  purchase  t h e  house a s  a j o i n t  

e n t e r p r i s e .  A d i s p u t e  a r o s e .  The husband d e s i r e d  t h a t  t h e y  

shou ld  ho ld  t h e i r  r e s p e c t i v e  i n t e r e s t s  a s  j o i n t  t e n a n t s  w h i l e  

it was t h e  a p p l i c a n t ' s  d e s i r e  t h a t  t h e  p r o p e r t y  be  h e l d  by 

them a s  t e n a n t s  i n  common, a s ,  she  wanted h e r  c h i l d ,  who was 

n o t  a c h i l d  o f  t h e  union,  t o  b e n e f i t  from h e r  s h a r e ,  upon h e r  

demise. The responden t  s t a t e d  t h a t  t h e  a p p l i c a n t  i n s t r u c t e d  

t h e  vendors  t o  remove h e r  name from t h e  r e l e v a n t  documents 

and r e q u e s t e d  t h e  r e t u r n  of  he r  p o l i c y  o f  i n s u r a n c e  fo l l owing  

which h e r  name was s t r u c k  o f f  t h e  documents and h e r  p o l i c y  

was r e t u r n e d  t o  h e r .  

The i n f e r e n c e  i s  t h a t  a s  a  r e s u l t  o f  t h e  d i sagreement  

she  was no l onge r  i n t e r e s t e d  i n  s h a r i n g  i n  t h e  p r o p e r t y  and 

she  r e q u e s t e d  t h e  r e t u r n  of  h e r  p o l i c y  o f  i n su rance .  I t  was 

\ su r r ende red  t o  h e r .  The p o l i c y  was n o t  r e t a i n e d  t h u s  n o t  ( i 
L. 

dep r iv ing  h e r  o f  i t s  use .  Moreover, t h e  husband would have 

had t o  r e s o r t  t o  o t h e r  Teans t o  s e c u r e  t h e  l oan .  Although 
I 

s h e  had i n i t i a l l y  made t h e  p o l i c y  a v a i l a b l e  i n  t h e  b e l i e f  t h a t  

she  had an i n t e r e s t  i n  t h e  house t h a t  i n  i t s e l f  does  not , .show 

t h a t  she  a c t e d  t o  h e r  d e t r i m e n t  i n  r e l i a n c e  on t h e  common 
6 I 

i n t e n t i o n  a s s u r i n g  h e r  a  b e n e f i c i a l  i n t e r e s t  i n  t h e  house. 



I would t h e r e f o r e  ho ld  t h a t  t h e  a p p l i c a n t  i s  n o t  e n t i t l e d  t o  

an  i n t e r e s t  i n  4 Havendale M e w s .  . .  . 

I w i l l  now r e t u r n  t o  c o n t i n u e  c o n s i d e r a t i o n  t o  t h e  e l a i m  

i n  r e s p e c t  o f  s h a r e s  i n  t h e  company. The a p p l i c a n t  ha s  imputed,  

t h a t  h e r  i n d i r e c t  c o n t r i b u t i o n s  t o  t h e  company g r a n t s  h e r  an  

e n t i t l e m e n t  t o  s h a r e  i n  it. I t  was contended by h e r  t h a t  s h e  

m e t  most o f  t h e  household expenses  d u r i n g  t h e  e a r l y  s t a g e s  

of  t h e  l i f e  o f  t h e  company. 

I n  Fa l cone r  v Fa l cone r  [I9701 3 ALL ER 449 a t  452 Lard 

Denning emphasized t h a t :  

"where r e l i a n c e  is p l a c e d  on  
f i n a n c i a l  c o n t r i b u t i o n  t o  f ami ly  
expenses  t h e  c o n t r i b u t i o n  must  
be s u b s t a n t i a l . "  

L' Is t h e r e  ev idence  t o  s u p p o r t  t h e  a p p l i c a n t ' s  a l l e g a t i o n  t h a t  

she  had s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  househo ld ' expenses  

t o  e n a b l e  t h e  husband t o  d i r e c t  h i s  funds  i n t o  t h e  b u s i n e s s ?  

She r e l a t e d  t h a t  du r ing  t h e  e a r l y  l i f e  o f  t h e  company t h e r e  

were d i f f i c u l t i e s  touch ing  i t s  v i a b i l i t y  r e s u l t i n g  i n  h e r  

d i s c h a r g i n g  expenses  a t t e n d a n t  on t h e  domes t i c  r e s p o n s i b i l i t i e s .  

However i n  cross-examinat ion,  it was d i s c o v e r e d  t h a t  t h i s  was 

f ''1 un t rue .  She r e v e a l e d  t h a t , f r o m  t h e  commencement o f  t h e  
\ 

marr iage  t h e  p a r t i e s  ag r eed  t h a t  t h e y  would s h a r e  t h e  payment 
I I 

of household b i l l s .  She a l s o  s t a t e d  t h a t  on o c c a s i o n s  s h e  

met t h e  g roce ry  b i l l s  i n  i t s  e n t i r e t y  b u t  went on t o  s a y  t h a t  . . 

she  would n o t  s a y  t h e  household expenses  p a i d  by h e r  husband 

were minimal. H e  was generous .  H e  gave h e r  money b u t  when 

he commenced t h e  b u s i n e s s  s h e  d i d  n o t  a s k  him f o r  money, o r  

expec ted  him t o  g i v e r  h e r  money. I t  was sugges t ed  t o  h e r  t h a t  

c,) h e r  husband gave h e r  a I cheque I weekly t o  purchase  g r o c e r i e s .  

Her response  was, "I  would n o t  s ay  t h a t  it d i d  n o t  happen, 

b u t  it would be y e a r s  ago." The responden t  had even d i s c l o s e d  

t h a t  he had a t  one t i m e  p l a ced  t h e  a p p l i c a n t ' s  name on one 

of  h i s  bank accoun t s .  B i l l s  were p a i d  from t h a t  accoun t .  She 

admi t t ed  t h a t  t h i s  was t r u e .  H e  con t i nued  by s t a t i n g  t h a t  



he was compelled t o  close t h e  account  by reason  o f  t h e  

a p p l i c a n t ' s  abuse  o f  it ., 
The a p p l i c a n t  a l s o  s t a t e d  t h a t  she  accompanied h e r  

husband o v e r s e a s  t o  a s s i s t  w i t h  purchase of  equipment and machinery 

f o r  t h e  bus ine s s .  T h i s  was r e f u t e d  by t h e  respondent .  H e  

C1 a s s e r t e d  t h a t  a company c a l l e d  P l a s t i c  E x t r u s i o n s  Limited was 

i nco rpo ra t ed  i n  1969 by two o t h e r  persons  and h imse l f .  H e  

owned 4 0 %  of s h a r e s  i n  t h a t  company which he  s o l d  and t h e  p roceeds  

of  s a l e  were a p p l i e d  t o b a r d s  t h e  purchase  o f  P l a s t i c  P i p e s  

and c o n d u i t s  Ltd.  H e  a l s o  s t a t e d  t h a t  he was 'accompanied o v e r s e a s  

by one Ferdinand Barnes,who had knowledge of  equipment needed,  

t o  purchase  t h e  machinery and n o t  by t h e  a p p l i c a n t .  Even 

1 i f  she  had done s o ,  t h i s  i t s e l f  does  n o t  rank  a s  a c o n t r i b u t i o n  C-. 
which would e n t i t l e  he r  t o  s h a r e  i n  t h e  company. a 

I t  i s  uncon t rove r t ed  t h a t  t h e  a p p l i c a n t  had n o t  i n j e c t e d  

any d i r e c t  f i n a n c i a l  a s s i s t a n c e  i n  t h e  company. She d i d  n o t  

a ss i s t  i n  t h e  d a i l y  opera t ion,  nor d i d  she  r ende r  any unpaid  

s e r v i c e s  t h e r e i n .  I t  i s  c l e a r  t h a t  she  d i d  n o t  assume respon- 

s i b i l i t y  f o r  t h e  domest ic  expenses  i n  o r d e r  t o  pe rmi t  t h e  

s t r e n g h t e n i n g  o f  t h e  company's v i a b i l i t y  a s  I f i n d  t h a t  it 
1 

was t h e  husband who met t h e  major p a r t  o f  t h e  household expenses .  

I n  cross-examinat ion she  s t a t e d  t h a t  some n i g h t s  she  remained 

w i t h  him a t  t h e  company and she  p repared  meals  and t ook  'it 

t o  him t h e r e .  Th i s  cannot  be r a t e d  a s  c r e a t i n g '  a n  i n t e r e s t  f o r  h e r -  

H e r e  she  i s  performing an a c t  which any d u t i f u l  w i f e  would 

do. It  i s  e v i d e n t  she  made no c o n t r i b u t i o n  t o  t h e  fo rmat ion  

o r  running o f  t h e  company and it i s  my op in ion  s h e  d i d  n o t  
I I 

, have any knowledge o f  t h e  c i rcumstances  g i v i n g  r i s e  t o  t h e  

g e n e s i s  of P l a s t i c  P ipe s  and Condui ts  by v i r t u e  o f  which any 
. .. - 

d i s c u s s i o n s  w i t h  t h e  respondent  a s  t o  an in teres t  cou ld  have 
8 I 

emerged. I f i n d  t h e r e f o r e ,  t h a t  she  i s  n o t  e n t i t l e d  t o  s h a r e  

i n  t h e  company. . .  . 



I w i l l  now a o n s i d e r  t h e  c l a im  r e l a t i n g  t o  t h e  purchase  

of Lot  133 Duncans Bay, Trelawny. The a p p l i c a n t  s t a t e d  t h a t  

t h e  p rope r ty  was purchased from t h e i r  j o i n t  funds  and was 

r e g i s t e r e d  i n  t h e i r  j o i n t  names. The husband s t a t e d  t h e  l o t  

was bought from h i s  r e s o u r c e s  o n l y  and w i f e  had no i n p u t .  There  

C-) i s  no ev idence  t h e y  pooled funds .  

I t  i s  s e t t l e d  law t h a t ,  i n  t h e  absence  o f  ev idence  t o  

t h e  c o n t r a r y  where a husband t r a n s f e r s  p r o p e r t y  i n t o  t h e  name 

o f  h i s  w i f e  t h e r e  i s  a presumption t h a t  it i s  i n t e n d e d  aa a 

g i f t ,  o r  an advancement t o  h e r .  S imi l a r l y ,whe re  p r o p e r t y  i s  

i n  t h e  j o i n t  names of  spouses  t h e  presumption i s  t h a t  a j o i n t  

b e n e f i c i a l  t enancy  i s  c r e a t e d ,  i n  absence  o f  c o n t r a r y  ev idence .  

(-1:) The law w a s  w e l l  s t a t e d  by Lord Upjohn i n  P e t t i t t  v 

P a t t i t t  [,I9691 2 A l l  E r  385 a t  407: 4 

'So t h a t  i n  t h e  absence  o f  a l l  
ev idence ,  i f  a husband p u t s  p r o p e r t y  
i n t o  h i s  w i f e ' s  name .he i n t e n d s  it 
t o  be a g i f t  to her b u t  i f  he puts 
it i n t o  j o i n t  names t h e n  ( i n  t h e  
absence  o f  o t h e r  ev idence)  the 
presumpt ion i s  the  same as a j o i n t  
b e n e f i c i a l  tenancy.' 

I I 

I n  t h e  p r e s e n t  c a s e ,  t h e  a p p l i c a n t  s t a t e d  t h a t  it was 
I--- 1 

i n t ended  t h a t  t h e  l o t  shou ld  be owned by h e r  husband and h e r s e l f  . .. - 

i n  e q u a l  s h a r e s .  Her'name ha s  been recorded  on t h e  c e r t i f i c a t e  

o f  t i t l e  w i t h  t h a t  o f  h e r  husband a s  t e n a n t s  i n  common. T h i s  

r a i s e s  t h e  presumption of  an  advancement o f  a s h a r e  i n  t h e  

p r o p e r t y  t o  he r .  The presumpt ion h a s  n o t  been r e b u t t e d .  The 

f a c t  t h a t  t h i s  i s  i n t e n d e d  t o  be  a g i f t  t o  h e r  h a s  n o t  been 

chal lenged-.  I t h e r e f o r e  ho ld  t h a t  t h e  a p p l i c a n t  h a s  a c q u i r e d  

a b e n e f i c i a l  i n t e r e s t  i n  t h e  l o t  a t  Duncans Bay and t h e y  b o t h  

ho ld  same i n  e q u a l  s h a r e s .  

Reference  w i l l  now be made t o  t h e  purchase  o f  C h a r l o t t e  

Farms Ltd .  Pa ragraphs  20 - 23 o f  t h e  a f f i d a v i t  of t h e  a p p l i c a n t  

sworn on t h e  27 th  ~ e p t e m b e r ,  1997 r eads : -  



"20. T h a t  i n  December, 1976 my husband 
d i s c u s s e d  w i t h  m e  t h e  p u r c h a s e  0% 
Morris C a r g i l l ' s  Farm C h a r l o t t e n b u r g h "  
which c o n s i s t e d  o f  230 a c r e s  o f  l a n d  
a  d w e l l i n g  house  and w o r k e r s  hous ing .  

21. T h a t  w e  went  and  looked  a t  t h e  p r o p e r t y  
t o g e t h e r  and  w e  a g r e e d  t o  buy it. W e  
d i s c u s s e d  d i f f e r e n t  p r o j e c t s  a n d  w e  
bough t  c a t t l e  f rom t h e  M i n i s t r y  o f  
Agriculture. T h a t  a s  f a r  a s  I a m  
aware  w e  s t i l l  have  c a t t l e  on t h e  
p r o p e r t y .  

22. T h a t  my husband t o l d  m e  h e  w a s  g o i n g  
t o  form a company c a l l e d  C h a r l o t t e  
Farms L i m i t e d  which company would 
p u r c h a s e  and  manage C h a r l o t t e n b u r g h .  

23. T h a t  i n  1977 C h a r l o t t e  Farms L i m i t e d  
was i n c o r p o r a t e d  f o r  t h e  sole p u r p o s e  
o f  p u r c h a s i n g  and  d i d  p u r c h a s e  t h e  
p r o p e r t y  C h a r l o t t e n b u r g h .  T h a t  a t  t h e  
t i m e  o f  i n c o r p o r a t i o n  my husband h e l d  
11 ,000  s h a r e s  i n  C h a r l o t t e  Farms 
L i m i t e d  which he h e l d  i n  t r u s t  f o r  t h e  
b o t h  o f  u s .  T h a t  my sister 's  husband,  
P h i l l i p  N a t h a n i e l  Morris h e l d  9 ,000  
s h a r e s  i n  t r u s t  f o r  h i m s e l f  a n d  h i s  
w i f e .  T h a t  w i t h i n  one  y e a r  P h i l l i p  
Morris s o l d  h i s  s h a r e s  t o  my husband 
who s i n c e  t h e n  h a s  h e l d  a l l  t h e  s h a r e s  
i n  t h e  s a i d  company i n  t r u s t  f o r  t h e  
b o t h  o f  u s .  T h a t  t h e r e  was a  clear 
u n d e r s t a n d i n g  between my husband and  
myse l f  t h a t  w e  would b o t h  own a n  
e q u a l  i n t e r e s t  i n  t h e  company." 

,*". . I n  p a r a g r a p h s  18  and  1 9  o f  h e r  a f f i d a v i t  o f  t h e  6 t h  

O c t o b e r ,  1997 s h e  s t a t e d : -  

A s  t o  p a r a g r a p h  3 5 ,  r e s p o n d e n t  came . 
home a t  l u n c h  one  day  i n  December, 
1976,  w h i l e  I was on  C h r i s t m a s  
v a c a t i o n  from my s t u d i e s .  H e  t o l d  
m e  t h a t  J o h n s ,  t h e  sa l e sman ,  had 
approached  him a b o u t  p u r c h a s i n g  
C h a r l o t t e n b u r h  - Morris C a r g i l l ' s  
farm.  H e  wanted my o p i n i o n  a n d  I 
t o l d  him I t h o u g h t  w e  s h o u l d  l o o k  
a t , i f .  W e  went  t o  l o o k  a t  w e  
d e c i d e d  t o  p u r c h a s e  t h e  p r o p e r t y .  
The r e s p o n d e n t  s a i d  t h a t  h e  would 
i n v i t e  P h i l l i p  Morris t o  i n v e s t  a s  
h e  knew he  was p r e p a r i n g  t o  come 
home. Respondent  had p u r c h a s e d  a 
p i e c e  o f  l a n d  f o r  P h i l l i p  p r e v i o u s l y .  

19 .  A s  t o  p a r a g r a p h  42 ,  t h e  down-payment 
was made b e f o r e  I r e t u r n e d  t o  s c h o o l  
a n d  w e  d i s c u s s e d  t h e  f i n a n c i n g  though  
I d i d  n o t  t a k e  p a r t  i n  any  n e g o t i a t i o n s  
as  I was away a t  s c h o o l .  We a g r e e d  t o  
s e e k  f i n a n c i n g  t h r o u g h  J a m a i c a  Development 
Bank. " 

I I 



1 2 .  

The a p p l i c a n t  ha s  a v e r r e d  t h a t  t h e r e  was a n  agreement 

between t h e  p a r t i e s  t h a t  she  shou ld  ho ld  s h a r e s  i n  t h e  company 

c a l l e d  C h a r l o t t e  Farms Ltd .  b u t  was p r ec luded  from o v e r t l y  

doing s o  by v i r t u e  o f  h e r  be ing  a c i v i l  s e r v a n t .  The husband 

denied  t h a t  t h e r e  was any such agreement.  No d i r e c t  c o n t r i b u t i o n  

C t o  t h e  a c q u i s i t i o n  o f  t h e  company was made by t h e  a p p l i c a n t .  

The q u e s t i o n  which a r i s e s  i s  whether  she  has  e s t a b l i s h e d  t h a t  

she  had made i n d i r e c t  c o n t r i b u t i o n ,  on  t h e  b a s i s  o f  which it 

had been d e m k t r a t e d  t h a t  t h e r e  was a  common i n t e n t i o n  f o r  

he r  t o  b e n e f i t  from s h a r e s  i n  t h e  company and t h e  b a s i s  o f  

t h a t  i n t e n t i o n  s h e  a c t e d  t o  h e r  d e t r i m e n t .  

The husband s t a t e d  t h a t  he t o l d  h i s  w i f e  abou t  t h e  p r o p e r t y  

r.... ., and o f  h i s  i n t e n t i o n  t o  purchase .  She informed him t h a t  h e r  
1, '-' brother- in- law P h i l l i p  Na than i e l  Morr is  was d e s i r o u s  o f  r e t u r n i n g  

1 

t o  l i v e  i n  Jamaica.  H e  went on t o  s ay  "I ag reed  t o  t h i s  and 

he p u t  up some money." The p r o p e r t y  was purchased i n  t h e  name 

of C h a r l o t t e  Farms Limi,ted. The m a j o r i t y  s h a r e s  were h e l d  

by h e r  husband and t h e  m i n o r i t y  sha r eho ld ing  was h e l d  by P h i l l i p  

Morr is .  . .. - 

M r .  Manderson-Jones urged t h a t  it was t h e  a p p l i c a n t  

who had found P h i l l i p  Mor r i s ,  t h e  e q u i t y  i n v e s t o r , w i t h o u t  whose 

imput h e r  husband cou ld  n o t  have purchased C h a r l o t t e n b u r g  t h rough  

C h a r l o t t e  Farms L td .  He a l s o  urged t h a t  t h i s  a c t  o f  h e r s  was 

one which r e f l e c t e d  t h e  common i n t e n t i o n  of  t h e  p a r t i e s  t o  . 

a c q u i r e  t h e  p r o p e r t y  and t h a t  t h e  s h a r e s  though i n  t h e  husband ' s  

name would be h e l d  i n  t h e  t r u s t  f o r  them bo th .  He f u r t h e r  

submi t t ed  t h a t  s h e  d i d  n o t  on ly  i n t t d d u c e  t h e  e q u i t y . p a r t n e r  

b u t  i n v e s t e d  h e r  t i m e ,  s k i l l  and e f f o r t  i n t o  making t h e  company 

C! and farm a wor thwhi le  v e n t u r e .  
I I 

The company was formed and t h e  p r o p e r t y c h a r l o t t e n b u r g h  

was bought a t  a  t i m e  when t h e  a p p l i c a n t  was a b s e n t  from t h e  

i s l a n d  pu r su ing  a  c o u r s e  of s t u d y .  She a v e r r e d  t h a t  on a  v i s i t  

t o  Jamaica on h o l i d a y  she  was t o l d  by h e r  husband o f  t h e  

a v a i l a b i l i t y  o f  t h e  p rope r ty .  They went and i n s p e c t e d  it. 

She sugges ted  t o  him t h a t  h e r  brother- in- law P h i l l i p  Morris 



wished to return to reside in Jamaica and he could join in 

the purchase with him. There is nothing in her statement which 

connotes an introduction by her of an equity partner to enable 

her husband to purchase the property. Furtherbit is clear 

that it was after she was informed by her husband of his 

intention to purchase that she made the suggestion about her 

C ' brother-in-law's impending return to Jamaica and his joining 

in the purchase. There is no evidence that the husband could 

not have purchased the property on his own. ~nterestingly, 

he purchased Morris's entire holding.in the company within 

a year. It cannot therefore be recognised that the applicant 

had introduced an equity investor thus enabling the husband 

to acquire the property. 

(-1': Is there any other evidence from which by implication 

it could be asserted that a common intention for tbe applicant 

to benefit from shares in the company existed? The applicant 

declared that she had through her instrumentality obtained a 

certain strain of cattle for the farm. This cannot be 

charactcrised as a contribution, as this in no way relates 

to the acquisition of the farm, or the company. 

I~ \ 

It is of interest to note that the applicant stated 

L- among other things, that they had discussed securing financing 

through the Jamaica Development Bank. This was denied by the 
I I 

husband who stated that he obtained a vendor's mortgage. Logic 

dictates that if he secured a vendor's mortgage, it would 
. . .  _. 

have been absolutely bnnecessary for him to have considered 

a mortgage from the bank. In cross-examination she said she 

did not know her husband's business she was only aware of what 

CI he told her. This clearly appears to be the situation touching 

the arrangements and negotiations relating to the acquisition 

of Charlotte Farms. 

The averment by the applicant that her husband had expressly 

agreed that she should hold shares in the company remains 

unpersuasive. She did not perform any act in the light of 

which it could be inferred that there was a common intention for 



f o r  he r  t o  b e n e f i t  from s h a r e s  i n  t h e  company. There  is  no 

evidence t o  show t h a t  t h e  conduct  of  h e r  husband i n f l u e n c e d  

he r  i n t o  assuming t h a t  she  should  have a c q u i r e d  an  i n t e r e s t  

i n  t h e  company'sshares.  I t h e r e f o r e  f i n d  t h a t  she  does  n o t  

q u a l i f y  t o  s h a r e  i n  C h a r l o t t e  Farms Limited.  

C, I t  w i l l  now be necesary  f o r  m e  t o  a d v e r t  my a t t e n t i o n  

t o  t h e  a p p l i c a n t ' s  c l a i m  i n  50 Norbrook Rcrad.: She s t a t e d  t h a t  

he r  husband and h e r s e l f  purchased 50 Norbrook Road and it 

was t h e i r  i n t e n t i o n  t h a t  it would be t h e i r  mat r imonia l  home. 

She s ta tec l  a l s o  t h a t  she  bought d e c o r a t i v e  items, bore  t h e  

r e s p o n s i b i l i t y  o f  t h e  l andscap ing  o f  t h e  p r o p e r t y ,  gave ' s t r u c t u r a l  

adv ice  and a l s o  d e l i v e r e d  $10,000.00 from h e r  s a v i n g s  towards 

t h e  c o n s t r u c t i o n  of  t h e  house. 

C 
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"The l a w  does  n o t  r e c o g n i s e  a 
concep t  o f  family  p rope r ty ,  whereby 
people who , l i v e  t o g e t h e r  i n  a s e t t l e d  . - 
r e l a t i o n s h i p  i p s o  f a c t n s h a r e  t h e  r i g h t s  
o f  ownership  i n  t h e  assets a c q u i r e d  
and used for t h e  purposes  o f  t h e i r  l i f e  
t o g e t h e r .  Nor does  t h e  law acknowledge 
t h a t  by t h e  m e r e  f a c t  o f  doing work on 
t h e  a s s e t  o f  one p a r t y  t o  t h e  r e l a t i o n -  
s h i p  t h e  o t h e r  p a r t y  w i l l  a c q u i r e  a 
b e n e f i c i a l  i n t e r e s t  i n  t h a t  asset." 

I n  c o n t i n u i n g  he s a i d :  

" In  a case such  as t h e  p r e s e n t  
t h e  i n q u i r y  must proceed i n  t w o  stages. 
F i r s t ,  by c o n s i d e r i n g  whether something 
happened between t h e  p a r t i e s ,  i n  t h e  
n a t u r e  o f  ba rga in ,  promise or t a c i t  
common i n t e n t i o n ,  a t  t h e  t i m e  of t h e  
a c q u i s i t i o n .  Second, i f  t h e  answer is 
yes ,  by a l fs ing whether t h e  c l a i m a i n t  
subsequen t ly  conducted h e r s e l f  i n  a 
manner which w a s  (a) d e t r i m e n t a l  t o -  
h e r s e l f  and (b)  r e f e r a b l e  t o  whatever 
happened on a c q u i s t i o n .  (I u s e  t h e  
e x p r e s s i o n  'on  a c q u i s i t i o n '  f o r  
s i m p l i c i t y .  I n  f a c t ,  t h e  e v e n t  
happening between t h e  p a r t i e s  which, 
i f  fo l lowed by t h e  r e l e v a n t  t y p e  of 
conduct  on t h e  p a r t  o f  t h e  c l a i m a n t ,  
c a n  l e a d  t o  t h e  c r e a t i o n  o f  an  i n t e r e s t  
i n  t h e  c l a i m a n t  may i t s e l f  occu r  a f t e r  
a c q u i s i t i o n .  The b e n e f i c i a l  i n t e r e s t s  
may change i n  $he c o u r s e  o f  t h e  
r e l a t i o n s h i p .  ) 



15. 

The a p p l i c a n t  s t a t e d  t h a t  t h e  cost  p r i c e  of t h e  p r o p e r t y  

and t h e  c o s t  o f  c o s n t r u c t i o n  were m e t  f rom f u n d s  from P l a s t i c  

P i p e s  and  C o n d u i t s  L i m i t e d  and  when t h e  husband s o l d  Havendale  

Mews t h e  p r o c e e d s  o f  s a l e  were p u t  back  i n t o  P l a s t i c  P i p e s  and  

Condu i t s .  

The c e r t i f i c a t e  o f  t i t l e  e x h i b i t e d  shows t h e  p u r c h a s e  
\ '' p r i c e  o f  t h e  p r o p e r t y  a s  $34,000. However, t h e  r e s p o n d e n t  

d e c l a r e d  t h a t  t h e  t o t a l  cost p r i c e  was $52,000.00. The l o t  was 

purchased  f o r  $34,000.00 and  a n  i n c o m p l e t e  b u i l d i n g  t h e r e o n  was 

bought  f o r  $18,000.00. H e  f u r t h e r  s t a t e d  t h a t  t h e  p u r c h a s e  

p r i c e  was p a i d  from f u n d s  i n  a  Heavy Duty Equipment Company 

owned by him and  t h e  c o s t  o f  c o n s t r u c t i o n  was funded  by a mor tgage .  

I t  i s  o f  i m p o r t a n c e  t o  make men t ion  o f  t h e  f a c t  t h a t  t h e  

C2\ c e r t i f i c a t e  o f  t i t l e  f o r  Norbrook Road b e a r s ,  among o t h e r  t h i n g s ,  

endor semcn t s  o f  mor tgage  f o r  $50,000.00 d a t e d  t h e  1 2 t h  March 

1982 and  a  mor tgage  f o r  $200,000 d a t e d  t h e  1 9 t h  March 1982.  

These  f a c t s  would t h e r e f o r e  r e n d e r  t h e  a p p l i c a n t ' s  ave rmen t  t h a t  

t h e  cost o f  c o n s t r u c t i o n  was m e t  f rom t h e  company's  a c c o u n t ,  

u n r e l i a b l e ,  a s  t h e  i n f e r e n c e  must b e  t h a t  t h e  p r o c e e d s  Of t h e  

mor tgages  were u t i l i s e d  t o  c a r r y  o u t  t h e  c o n s t r u c t i o n ,  t h e s e  

mor tgages  b e i n g  o b t a i n e d  d u r i n g  c o n s t r u c t i o n .  c :I 
The r e s p o n d e n t  d e n i e d  t h a t  t h e  house  was p u r c h a s e d  w i t h  

I I 

t h e  v iew of it becoming a  m a t r i m o n i a l  home. I t  was h i s  a s s e r t i o n  
I I 

t h a t  i t  was bough t  f o r  s p e c u l a t i v e  p u r p o s e  and  o n  c o m p l e t i o n  
. - 

h i s  a d m i r a t i o n  f o r  t'he e d i f i c e  i n f l u e n c e d  him i n  making a 

d e c i s i o n  t o  r e s i d e  t h e r e .  H e  f u r t h e r  s t a t e d  t h a t  it was bough t  
I I 

w i t h o u t  t h e  a p p l i c a n t ' s  knowledge, a s  a t  t h e  t i m e  o f  p u r c h a s e ,  

s h e  w a s  d e s i r o u s  o f  m i g r a t i n g  from J a m a i c a  and  even  when s h e  

(:; became aware  o f  t h e  p u r c h a s e ,  s h e  c h i d e d  him f o r ' b u y i n g  p r o p e r t y  

i n  Jama ica  d u r i n g  t h a t  p e r i o d .  

Dur ing  t h e  t i m e  Norbrook was p u r c h a s e d ,  t h e  a p p l i c a n t  

had p r o p e r t y  o f  h e r  own. The r e a s o n  p r o f e r r e d  by h e r  f o r  owning 

p r o e r t y ,  was t o  o b t a i n  a  p r o f i t  and e v e n t u a l l y  p u r c h a s e  a house  

o f  h e r  own, a s  h e r  name had been removed f r o m t h e  t i t l e .  



f o r  Havendale M e w s ,  She however s o l d  h e r  h o l d i n g s  i n  1981 I 

conver ted  t h e  p roceeds  o f  s a l e  t o  Uni ted  S t a t e s  d b l l a r s ,  which I I 
she  gave t o  h e r  husband t o  p l a c e  i n  a  f o r e i g n  exchange a c c o u n t  I 

i 
! i n  F l o r i d a .  It is  somewhat b e w i l d e r i n g  t o  c o n c e i v e  t h a t  t h e  
I 

a p p l i c a n t  who had purchased p r o p e r t y  o f  h e r  own a s  a  r e s u l t  I 
o f  t h e  f a i l u r e  o f  husband t o  i n c l u d e  h e r  name i n  t h e  t i t l e  

Cl' f o r  Havendale M e w s  would have been invo lved  i n  any ar rangement  

w i t h  t h e  responden t  i n  r e l a t i o n  t o  t h e  purchase  o f  a n o t h e r  1 
home. Moreover, s h e  s o l d  h e r  p r o p e r t i e s ,  t r a n s p o r t e d  t h e  I 

I 

proceeds  of  s a l e  a b r o a d ,  which g i v e s  c redence  t o  t h e  r e s p o n d e n t ' s  

ev idence  t h a t  s h e  had wished t o  m i g r a t e .  The c o n c l u s i o n  t o  
3 .  I 

1 

be g leaned  from h e r  conduct  would be t h a t  s h e  had no i n t e r e s t  I 

i n  owning p r o p e r t y  h e r e ;  I f i n d  t h a t  r e s p o n d e n t ' s  e v i d e n c e ,  1 

CL1 t h a t  when he bought  t h e  p r o p e r t y  s h e  was unaware t h a t  he  had 

done s o ,  c o g e n t .  I 

Although t h e  p r o p e r t y  was purchased e x c l u s i v e l y  by t h e  I 
I 

responden t  th rough  h i s  own r e s o u r c e s  and t h e  a p p l i c a n t  i n i t i a l l y  1 
had no knowledge o f  i t s  a c q u i s i t i o n ,  I must proceed t o  c o n s i d e r  

whether t h e r e  was any d i r e c t  c o n t r i b u t i o n  o r  t h e r e  were any 

e v e n t s  which o c c u r r e d  a f t e r  t h e  a c q u i s i t i o n , f r o m  which it c a n  

be i n f e r r e d  t h a t  t h e r e  was a  common i n t e n t i o n  by t h e  p a r t i e s  

C which l e a d s  t o  t h e  c r e a t i o n  o f  a n  i n t e r e s t  i n  Norbrook Road 

a t t r i b u t a b l e  t o  t h e  a p p l i c a n t .  

The a p p l i c a n t  a v e r r e d  t h a t  s h e  c o n t r i b u t e d  $10,000.00 

towards t h e  . .cons t ruc t ' ibn  o f  t h e  house. I t  is  d i f f i c u l t  t o  

comprehend t h a t  a w i f e  who wished t o  m i g r a t e  and was d i s a p p o i n t e d  

a b o u t  h e r  husband n o t  p l a c i n g  h e r  name on t h e  t i t l e  o f  a ' h o u s e  

which was bought  s h o r t l y  a f t e r  m a r r i a g e ,  n o t  hav ing  m i s g i v i n g s  

( 2  abou t  c o n t r i b u t i n g  t o  t h e  c o n s t r u c t i o n  o f  a  house bought  by 

he r  husband, For t h e  f o r e g o i n g  r e a s o n s  and i n  l i g h t  o f  

m a t e r i a l  d i s c r e p a n c i e s  i n  h e r  t e s t i m o n y ,  which s e v e r e l y , a f f e d t s  h e r  

c r e d i t ,  I am n o t  convinced t h i s  sum o r  any money wha t soever  ,was g i v e n  

towards c o n s t r u c t i o n .  I a c c e p t  the husband ' s  ev idence  t h a t  t h e .  

c o n s t r u c t i o n  was e x c l u s i v e l y  funded by a  mortgage t a k e n  by him. 
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it was h e l d  t h a t  it was w i t h i n  t h e  p r o v i n c e  o f  a  t r i a l  j udge  

t o  f i n d  a  common i n t e n t i o n  from t h e  e v i d e n c e  i f  it i s  a c c e p t e d  

t h a t  t h e  p a r t i e s  t r e a t e d  t h e  house  a s  " o u r  house" a n d  had  

" p r i n c i p l e  o f  s h a r i n g  e v e r y t h i n g . "  It was however.  p o i n t e d  

o u t  t h a t  a  mere common i n t e n t i o n  was i n s u f f i c i e n t .  I t  i s  

C' i m p o r t a n t  f o r  t h e  c l a i m a n t  t o  d e m o n s t r a t e  t h a t  s h e  a c t e d  t o  

h e r  d e t r i m e n t  i n  t h e  r e a s o n a b l e  b e l i e f  where s h e  w a s  so a c t i n g .  

She a l s o  announced t h a t  s h e  s u b s t a n t i a l l y  c o n t r i b u t e d  

to  t h e  househo ld  e x p e n s e s .  T h e r e  i s  no c o n n e c t i o n  between 

t h e  payment o f  househo ld  e x p e n s e s  and  t h e  cost o f  c o n s t r u c t i o n  

t o  show t h a t  w i t h o u t  h e r  c o n t r i b u t i o n  t h e  r e s p o n d e n t  c o u l d  

n o t  have r e p a i d  t h e  mor tgage .  

I t  was a l s o  h e r  e v i d e n c e  t h a t  s h e  bough t  d e c o r a t i v e  
e ' 

i t e m s ,  had t h e  g a r d e n s  l a n d s c a p e d  and  p u r c h a s e d  p l a n t s .  'The 

c o u r t  i s  n o t  e n t i t l e d  t o  i n f e r  a  common i n t e n t i o n  from t h e  

mere f a c t  t h a t  s h e  p r o v i d e d  c h a t t e l s  f o r  t h e  j o i n t  u s e  i n  a  

new m a t r i m o n i a l  homett p e r  Lord Dip lock  i n  G i s s i n g  v G i s s i n g  

1970 2 ALL ER 780 pg. 794. Even i f  s h e  had bought  t h e  i t e m s  
, I 

f o r  t h e  house ,  p u r c h a s e q  p l a n t s  and  had t h e  l a n d s c a p i n g  o f  

CJ I t h e  g a r d e n  done ,  t h e s e  would n o t  r a n k  a s  c o n t r i b u t i o n  t o  t h e  

a c q u i s i t i o n  o f  t h e  home. . .- . 

She f u r t h e r  d e c l a r e d  t h a t  d u r i n g  t h e  c o n s t r u c t i o n  s h e  

v i s i t e d  t h e  s i t e  on  many o c c a s i o n s  and  gave  h e r  husband a d v i s e  

a s  t o  s t r u c t u r a l  a r r a n g e m e n t s  o f  t h e  b u i l d i n g .  P a y i n g  v i s i t s  

t o  t h e  s i t e  o f  c o n s t r u c t i o n  and  h a v i n g  a n  i n p u t  i n  t h e  

s t r u c t u r a l  a r r angemen t  o f  t h e  house  a r e  n o t  methods o f  c o n d u c t  

which a r e  r e f e r a b l e  t o  a n  i n t e n t i o n  t h a t  s h e  s h o u l d  have  a  

b e n e f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t y .  Her c l a i m  a s  t o  a n  i n t e r e s t  

i n  Norbrook D r i v e  t h e r e f o r e  f a i l s .  

The a p p l i c a n t  h a s  n o t  e s t a b l i s h e d  t h a t  s h e  i s  e n t i t l e d  

t o  an  i n t e r e s t  i n  P l a s t i c  P i p e s  and  C o n d u i t s  ~ i m i t e d  and  

C h a r l o t t e  Farm L i m i t e d ,  n e i t h e r  h a s  s h e  s u b s t a n t i a t e d  h e r  c l a i m  

t o  a n  e n t i t l e m e n t  t o  a  s h a r e  i n  50 Norbrook Road. I t  h a s  however 



been s e t t l e d  t h a t  she  ho lds  Lot 133 Duncans Bay regkstered  

a t  Volume 1066 F o l i o  257 i n  equal shares  with t h e  respondent.  

Costs  t o  the  a p p l i c a n t .  


