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IN  THE SUPREME COURT OF JUDICATLIRE OF JAMAICA 

I N  COMMON LAW 

SUIT NO. C.L. 1990/M387 

BETWEEN KIRKLAND MATTIS PLAINTIFF 

A N D JAMAICA TELEPHONE COMPANY LIMITED 1ST DEFENDANT 

ANTHONY POWELL 2ND DEFENDANT 

c, Mr. C. Cheddar i n s t r u c t e d  by Nunes, S c h o l e f i e l d ,  DeLeon f o r  Defendants .  

Mr. Huntley i n s t r u c t e d  by M s .  E l s i e  Tay lor  f o r  P l a i n t i f f .  

Heard: J u n e  3 ,  17, 1998 and J u l y  9 ,  1998 

C.A. BESWICK (Master Ag.) 

The P l a i n t i f f  i s  a  Cable Techn ic ian  and c l a i m s  t h a t  on  1 s t  December, 

1989 w h i l e  he was a passenger  i n  a motor v e p  owned by t h e  Jamaica  Telephone 
,,.I 

C; Company Limited and d r i v e n  by i t s  s e r v a n t  o r  a g e n t ,  an  a c c i d e n t  o c c u r r e d  wherein  

t h e  v e h i c l e  c r a s h e d  i n t o  a u t i l i t y  p o l e  c a u s i n g  t h e  P l a i n t i f f  t o  s u f f e r  i n j u r y .  

He f i l e d  s u i t  on November 28,  1990 c l a i m i n g  damages a g a i n s t  

t h e  Defendants.  

No d e f e n c e  was f i l e d  by t h e  Defendants  a l t h o u g h  appearance  was 

e n t e r e d  on beha l f  of b o t h  Defendants  on . January  14,  1991. 

The nex t  p e r t i n e n t  p l e a d i n g  was f i l e d  on J u l y  16 ,  1997 and was 

a  summons t o  d i s m i s s  t h e  a c t i o n  f o r  want of p r o s e c u t i o n .  

I n t e r l o c u t o r y  judgment was f i l e d  on October  6 ,  1997 b u t  t o  d a t e  

has  n o t  been e n t e r e d .  Also f i l e d  was a  summons f o r  o r d e r  t o  proceed t o  assessment  

o f  damages which h a s  n o t  been heard .  

When t h e  summons t o  d i s m i s s  a c t i o n  f o r  want of  p r o s e c u t i o n  came 

on f o r  h e a r i n g  on December 15,  1997 i t  was adjourned t o  a l l o w  t h e  P l a i n t i f f /  

Respondent t o  f i l e  an  a f f i d a v i t  i n  answer t o  t h e  a f f i d a v i t  i n  s u p p o r t  o f  t h e  

summons t o  S t r i k e  Out. 

T h i s  a f f i d a v i t  was f i l e d  on June 2 ,  1998, one day b e f o r e  t h e  n e x t  ' scheduled h e a r i n g  d a t e  of t h e  summons on June 3 ,  1998. 

The f i l i n g  a t  t h i s  time i s  c o n s i s t e n t  w i t h  t h e  P l a i n t i f f ' s  a t t i t u d e  

t o  t h e  a c t  i o n  , th roughout .  

It a p p e a r s  t h a t  t h e  on ly  s t e p  t h a t  t h e  P l a i n t i f f  took on h i s  own 

i n i t i a t i v e  was t o  f i l e  t h e  writ of summons and t h e  s t a t e m e n t  of c la im.  

A l l  o t h e r  p l e a d i n g s  f i l e d  by t h e  P l a i n t i f f  fo l lowed c l o s e l y  on 

p l e a d i n ~ f i l e d  by t h e  Defendant .  



The P l a i n t i f f  seemed t o  be s p u r r e d  i n t o  a c t i o n  o n l y  when reminded 

by t h e  Defendants.  

I n  f a c t ,  t h e  a f f i d a v i t  s u p p o r t i n g  t h e  summons t o  d i s m i s s  t h e  a c t i o n  
i n  1991 

e x h i b i t s  correspondence i n  which t h e  ~ e f e n d a n t s l w e r e  i n v i t i n g  d i s c u s s i o n  w i t h  

a  view t o  s e t t l e m e n t  and t h e  P l a i n t i f f ,  r a t h e r  than  responding  fo r thwi th ,  a l l o w e d  

more t h a n  a  y e a r  t o  p a s s  a f t e r  which t h e  Defendants  a g a i n  made o v e r t u r e s  a l o n g  

s i m i l a r  l i n e s .  

The P l a i n t i f f  responded i n  1992 t o  i n d i c a t e  t h e r e  would be some f u r t h e r  

c o n t a c t  made s h o r t l y .  There was none. 
over  

I t  h a s  now beenlseven ( 7 )  y e a r s  s i n c e  t h e  a c c i d e n t .  The F i r s t  Defendant 

s t a t e s  t h a t  i t s w i t n e s s  - t h e  Second Defendant - can no l o n g e r  be l o c a t e d  and 

t h i s  would s e v e r e l y  p r e j u d i c p  tllc Defendants '  a b i l i t y  t o  de fend .  

Fur the r ,  ::he Def endkil ts  m a i n t a i n  t h a t  t h e  f i n a n c i a l  burden o f  ' 
a r e  

any c l a i m  t o  which t h e y /  now exposed is  s u b s t a n t i a l l y  i n c r e a s e d  due t o  t h e  

passage of  t ime. 

Consequently by t h i s  summulls they s e e k  t o  have t h e  a c t i o n  d i s m i s s e d  

f o r  want of p r o s e c u t i o n ,  

The p r i n c i p l e s  govern ing  t h e  C o u r t ' s  power t o  d i s m i s s  an a c t i o n  f o r  

want of p r o s e c u t i o n  a r e  t o  be found i n  BIRKETT v. JAMES (197.7) 2 A l l  E.R. 801 

where Lord Diplock s t a t e d : -  

"The power shou ld  be e x e r c i s e d  on ly  where t h e  

Court  i s  s a t i s f i e d  e i t h e r  ( 1 )  t h a t  t h e  d e f a u l t  

h a s  been i n t e n t i o n a l  and contumel ious ,  e.g.  

d i s o b e d i e n c e  t o  a  peremptory o r d e r  of  t h e  Court 

o r  conduct amounting t o  an abuse  of  t h e  p r o c e s s  

of t h e  Court  o r  (2 )  ( a )  t h a t  t h e r e  h a s  been 

i n o r d i n a t e  and i n e x c u s a b l e  d e l a y  on t h e  p a r t  

of t h e  P l a i n t i f f  o r  h i s  l a w y e r s ,  and ( b )  t h a t  

such d e l a y  w i l l  g i v e  r i s e  t o  a s u b s t a n t i a l  r i s k  

t h a t  i t  i s  no t  p o s s i b l e  t o  have a  f a i r  t r i a l  of 

t h e  i s s u e s  i n  t h e  a c t i o n  o r  i s  such  a s  is l i k e l y  t o  

cause  o r  t o  have caused s e r i o u s  p r e j u d i c e  t o  

t h e  Defendants  e i t h e r  a s  between themselves  and 

t h e  P l a i n t i f f  o r  between each  o t h e r  o r  between 

them and a  t h i r d  p a r t y . "  

T h i s  approach was endorsed by our  Court  of Appeal i n  WEST INDIES 



SUGAR v. STANLEY MINNEL SCCA No. 91 of 1992 

The i n s t a n t  a c t i o n  concerns  t h e  Second l imb of t h e  p r i n c i p l e s  e n u n c i a t e d .  

The f i r s t  q u e s t i o n  t o  be determined t h e r e f o r e ,  i s  whether t h e r e  h a s  

been i n o r d i n a t e  and i n e x c u s a b l e  d e l a y  on t h e  p a r t  of  t h e  P l a i n t i f f  o r  h i s  lawyers .  

A s  t h i s  a c c i d e n t  occur red  i n  December 1989 and t o  d a t e  t h e r e  h a s  

been no c o n c l u s i o n  of  t h e  m a t t e r  t h e  d e l a y  may w e l l  be c o n s i d e r e d  t o  be i n o r d i n a t e ,  

c o n s i d e r i n g  t h e  l a p s e s  of t ime d u r i n g  which t h e r e  was no a c t i v i t y .  

The nex t  enqu i ry  must be whether  t h e r e  is  an a c c e p t a b l e  excuse  f o r  . 

t h i s  i n o r d i n a t e  d e l a y .  

The r e a s o n s  p r o f e r r e d  a r e  t h a t  t h e  P l a i n t i f f ' s  a t to rney-a t - l aw became 

ill and a l s o  misplaced t h e  f i l e .  

The l a t t e r  excuse  is e n t i r e l y  wi thou t  m e r i t  ns  e f f o r t  cou ld  have 

been made t o  r e c o n s t r u c t  any such m i s l a i d  f i l e .  

N e i t h e r  does  t h e  i l l n e s s  of t h e  P l a i n t i f f ' s  a t to rney-a t - l aw p r o v i d e  

an excuse .  There i s  no mention of t h e  d u r a t i o n  of t h e  i l l n e s s  n o r  t h a t  t h e  

f a c t  of t h i s  i l l n e s s  was communicated t o  t h e  Defendants ,  n o r  indeed t h a t  i t  

caused a  prolonged o r  any d e l a y .  

The d e l a y  is  i n e x c u s a b l e .  

However, a c c o r d i n g  t o  BIRKETT v. JAMES (Supra) any i n o r d i n a t e  and 

i n e x c u s a b l e  d e l a y  must be such a s  t o  g i v e  r i s e  t o  a  s u b s t a n t i a l  r i s k  t h a t  i t  
(- 

1 \ <- is  n o t  p o s s i b l e  t o  have a  f a i r  t r i a l  of t h e  i s s u e s  o r  t h a t  i t  i s  l i k e l y  t o  

cause  o r  t o  have caused s e r i o u s  p r e j u d i c e .  

Ts it p 'oss ib la ,  a f t e r  a  p e r i o d  of seven ( 7 )  y e a r s . h a s  e l a p s e d  s i n c e  

t h e  a c c i d e n t ,  t o  have a  f a i r  t r i a l  o f  t h e  i s s ~ i e s ?  Is t h e r e  a  l i k e l i h o o d  of 

p r e j u d i c e ?  

No defence  was f i l e d ,  nor  was any a p p l i c a t i o n  made t o  f i l e  d e f e n c e  

o u t  of  t ime. The e x h i b i t s  f i l e d  by t h e  Defendants '  a t to rney-a t - l aw i n d i c a t e  

t h a t  t h e  P l a i n t i f f  was b e i n g  i n v i t ~ d  + -  d j r . r ~ ~ s s  d e t a i l s  of t h e  c la im.  

!Jithout e::pressly a d m i t t i n k  l i a b i l i t y ,  t h e  I ~ e f e n d a n t s  liave i n t i m a t e d  

b;' l e t t e r ,  a willingness t o  s e t t l e .  

If t h e  a c t i o n  were n o t  d i s m i s s e d ,  i t  would have t o  proceed e i t h e r  

t o  s e t t l e m e n t  o r  t o  assessment  of damages, t h e r e  having been no defence  f i l e d .  

The F i r s t  Defendant m a i n t a i n s  t h a t  i t s  w i t n e s s  - t h e  d r i v e r  who i s  

t h e  Second Defendant - can no l o n g e r  be l o c a t e d .  

What is t h e  e f f e c t  of t h a t  absence where t h e r e  i s  no i s s u e  a s  t o  

l i a b i l i t y ?  



mainly 
The P l a i n t i f f ' s  c l a im is  / f o r  damages f o r  p e r s o n a l  i n j u r i e s .  The i n j u r i e s  

a r e  d e t a i l e d  i n  t h e  s t a t e m e n t  of c la im.  

Would t h e  d r i v e r ' s  ev idence  a s s i s t  i n  t h a t  d e t e r m i n a t i o n ?  I t h i n k  

n o t .  

The i n s t a n t  s i t u a t i o n  i s  t o  be d i s t i n g u i s h e d  from GLORIA v. SOKOEOFF 

119691 1 All E.R. 204 where a l t h o u g h  l i a b i l i t y  was a d m i t t e d  t h e  a c t i o n  was 

s t r u c k  o u t .  T h e r e , t h e  Defendants had r e q u e s t e d  p a r t i c u l a r s  of s p e c i a l  damages 

which they  r e c e i v e d  l a t e  and i n  an inadequa te  l i s t i n g .  

There is a  f u r t h e r  d i s t i n c t i o n  t o  be found i n  Lord Denning's  words 

a t  pg. 206 where he s a y s :  

"The Defendants have had a  medica l  examina t ion  

and can no doubt d e a l  w i t h  t h e  medica l  p o s i t i o n .  

But t h e  t r o u b l e  is  h e r  money c la im.  A t  t h e  t ime 

of t h e  w r i t  i n  1964 s h e  c la imed o v e r  £6000 a t  €40 

a  week. She s a i d  i t  was c o n t i n u i n g  ......... 
The c l a i m  could  have been i n v e s t i g a t e d  promptly 

and q u i c k l y  i f  p roper  p a r t i c u l a r s  had been g i v e n  ...... 
[ A ]  f a i r  t r i a l  of  t h e  i s s u e  of damages i s  impossible ."  

Here t h e  c l a i m  is  s imple  and p a r t i c u l a r i s e d .  It is n o t  c o n t i n u i n g .  

In  t h e  c i rcumstances  of t h i s  c a s e  I am of t h e  view t h a t  t h e  absence 

..-. . 
of t h a t  w i t n e s s  w i l l  n o t  g i v e  r i s e  t o  a s u b s t a n t i a l  r i s k  of u n f a i r  t r i a l  of 

t h e  i s s u e s  n o r  i s  i t  l i k e l y  t o  cause  o r  t o  have caused s e r i o u s  p r e j u d i c e .  

The t r i a l  would r e v o l v e  around t h e  quantum of damages t o  be determined.  

Another c o n s i d e r a t i o n  i s  whether t h e  d e l a y  i n  i t s e l f  would g i v e  r i s e  

t o  a  s u b s t a n t i a l  r i s k  of an  u n f a i r  t r i a l  o r  of p r e j u d i c e .  

I n  WEST INDIES SUGAR v. MINELL (supra) F o r t e  J.A.held t h e  view t h a t  

" t h e  l e n g t h  of  t h e  d e l a y  s i n c e  t h e  f i l i n g  of t h e  w r i t  i s  i n  i t s e l f  ev idence  

I I 

t h a t  t h e r e  i s  a  s u b s t a n t i a l  r i s k  t h a t  a  f a i r  t r i a l  i s  n o t  p o s s i b l e .  

C'-. A t  page 17 he s a i d :  

"The e s s e n t i a l  f e a t u r e  t o  n o t e  is t h a t  i n o r d i n a t e  d e l a y  

by i t s e l f ,  can be r e l i e d  on t o  show p r e j u d i c e  t o  t h e  

[Defendant] and f u r t h e r  t o  show t h a t  t h e  e n q u i r y  i t s e l f  

would be p r e j u d i c e d  by t h e  delay." 

T h e r e , t h e  l e a r n e d  Judge was c o n s i d e r i n g  a  c a s e  where t h e  w r i t  was 

se rved  f o u r  y e a r s  a f t e r  an accidenp and t h e  s t a t e m e n t  of c l a i m  f o u r  y e a r s  a f t e r  
l u l l o w i n e  

t h a t .  T h e r e f o r e ,  up t o  eight: (8 )  y e a r s f t h e  r~ccldent  t h e  Defendant had "no 



i n k l i n g  of what t h e  s t a t e m e n t  of c l a i m  would be ,  s o  a s  t o  p r e p a r e  i t s  defence>." 

Not s o  i n  t h e  i n s t a n t  c a s e .  

I t  was i n  t h o s e  c i rcumstances  t h a t  F o r t e  L A .  h e l d  t h a t  view. 

Here, w i t h i n  one year  of t h e  a c c i d e n t ,  t h e  Defendants  would have 

kno.wn what t h e  c la im was. 

Such subsequent  d e l a y  a s  t h e r e  was i n  t h l s  c a s e  w o u ~ d . n o t  

I n  i t s e l f  g i v e  r i s e  t o  e i t h e r  a  s u b s t a n t i a l  r i s k  of  a n  u n f a i r  t r i a l  o r  

t o  p r e j u d i c e .  

Counsel  f o r  t h e  Defendant r e l i e d  a l s o  on GROVIT and OTHERS v. DOCTOR 

and OTClERS [I9971 2 All E. R. 411 a s  s u p p o r t i n g  h i s  argument f o r  d i s m i s s a l .  

Lord Woolf t h e r e i n  s t a t e d  t h a t  he would p r e f e r  no t  t o  q u a l i f y  Lord Dip lock ' s  

approach i n  BIRKETT v JAMES (Supra) i n  view of t h e  immi.nenaeof proposed l e g i s l a -  

t i o n .  A t  t h e  same t ime he acknowledged t h a t  where t h e r e  i s a b u s e  of p r o c e s s ,  

i t  is n o t  s t r i c t l y  necessa ry  t o  e s t a b l i s h  want of p r o s e c u t i o n  under  e i t h e r  

of t h e  l imbs i d e n t i f i e d  by Lord Diplock.  

I t  was h i s  view t h a t  " [ t l o  .... commence and t o  c o n t i n u e  l i t i g a t i o n  

which you have no i n t e n t i o n  t o  b r i n g  t o  c o n c l u s i o n  can amount t o  a n  abuse  of 

p rocess .  

I t  is  t r u e  t h a t  t h e  P l a i n t i f f  appeared t o  be s p u r r e d  i n t o  a c t i o n  

on ly  when t h e  Defendants f i l e d  p rocess .  

However a n  i n t e r l o c u t o r y  judgment h a s  been f i l e d  s i n c e  1997 and i s  

y e t  t o  be e n t e r e d .  

I t  is  my view t h a t  t h e  a c t i o n s  of  t h e  P l a i n t i f f  do  not show t h a t  

I 1  

he had no i n t e n t i o n  t o  b r i n g  [ t h e  m a t t e r ]  t o  conc lus ion . "  

I s e e  no abuse  of p rocess  and t h e r e f o r e  c o n f i n e  myself t o  t h e  p r i n c i p l e s  

i n  BIRKETT v JAMES (supra). 

P r e j u d i c e  h a s  been shown t o  t a k e  many forms. 

According t o  WARSHAW 6 Ors v. DREW [1990j, t h e  onus is  

on t h e  Defendants t o  f i l e  evidence t o  e s t a b l i s h  t h e  n a t u r e  and e x t e n t  of t h e  

p r e j u d i c e  occasioned t o  them by t h e  d e l a y .  

Oneform of p r e j u d i c e  i s  f i n a n c i a l .  Here t h e  F i r s t  Defendant c l a i m s  

t h a t  t h e  v a l u e  of t h e  money c la imed h a s  e s c a l a t e d  w i t h  t h e  passage of t ime. 
is  

The P l a i n t i f f ' s  response is t h a t  t h i s  F i r s t  Defendant / in  a  . s p e c i a l  

p o s i t i o n  i n ' t h a t  by law i t  i s   usra ran teed by t h e  Jamaican Government, 
1 

a c e r t a i n  pe rcen tage  annua l  p r o f i t ,  s o  t h a t  whereas d e c r e a s e  i n  v a l u e  of money 

may a f f e c t  t h e  average  Defendant ,  n o t  s o  . t h e  Jamaica  Telephone Company 



Limited which i s  b u f f e r e d  from t h e  v a k a r i e s  of  t h e  economy. 

Of f a r  g r e a t e r  importance however i s  t h e  f a c t  t h a t  C o u r t s  have t h e  

i n h e r e n t  j u r i s d i c t i o n  t o ,  and can i n  f a c t  a s s e s s  damages a s  a t  a c e r t a i n  d a t e ,  

which power could  be ucslized here .  

I n  O U G E  v CLOUGE [I9681 1 All E.R. 1179, p r e j u d i c e  was c o n s i d e r e d .  

A d e l a y  of s i x  ( 6 )  y e a r s  was t aken  t o  be  s e r i o u s l y  p r e j u d i c i a l .  I n  t h a t  c a s e  

t h e r e  were m u l t i p l e  Defendants  who l a i d  blame a t  each o t h e r ' s  f e e t  s o  t h a t  

t h e  d e l a y  s e r i o u s l y  p r e j u d i c e d  t h e i r  a b i l i t y  t o  defend t h e  a c t i o n  e f f e c t i v e l y .  

" I t  is imposs ib le" ,  r u l e d  t h e  Cour t ,  " t o  do j u s t i c e  between t h e  

Defendants  a t  t h i s  d i s t a n c e  of  time." 

Here t h e r e  is no such i s s u e  between t h e  Defendants.  

I t  is my view t h a t  t h e  P l a i n t i f f ' s  a t to rney-a t - l aw h a s  been t a r d y  

throughout  most of t h e  proceedings  and t h e  d e l a y  i n  conc lud ing  t h e  m a t t e r  is  

i n o r d i n a t e  and i n e x c u s a b l e .  However t h e r e  is  no s u b s t a n t i a l  r i s k  t h a t  i t  is  

n o t  p o s s i b l e  t o  have a f a i r  t r i a l  of t h e  i s s u e s  nor  is  i t  l i k e l y  t o  c a u s e  o r  

t o  have caused p r e j u d i c e .  

Consequently I d i s m i s s  t h e  summons t o  d i s m i s s  t h e  m a t t e r  of  want 

o f  p r o s e c u t i o n .  

C o s t s  t o  t h e  p l a i n t i f f  t o  be agreed  o r  t axed .  


