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SMITH, J. 

The p l a i n t i f f  w a s  t h e  emp loyee  o f  t h e  f i r s t  d e f e n d a n t  w h i c h  

i s  a l i m i t e d  l i a b i l i t y  company w i t h  r e g i s t e r e d  o f f i c e  a t  1 1 5  Bruns-  

1 
wick  Avenue,  S p a n i s h  Town and  i s  a p r o c e s s o r  o f  s t e e l  p r o d u c t s  

among o t h e r  t h i n g s .  

T h e  s e c o n d  d e f e n d a n t  i s  a busincsswornan r e s i d i n g  a t  3 Miles /' 
R i v e r ,  Savanna- la -mar  i n  t h e  p a r i s h  o f  Wes tmore l and ,  a n d  w a s  o n  

t h e  1 9 t h  J u n e ,  1 9 9 1  t h e  owner  o f  t r u c k  b e a r i n g  r e g i s t r a t i o n  Number 

3641  AS. 

By a F u r t h e r  Amended W r i t  o f  Summons d a t e d  t h e  22nd d a y  o f  I 
K O c t o b e r ,  1993  t h e  p l a i n t i f f  s e e k s  " t o  r e c o v e r  f r om t h e  d e f e n d a n t s  

,I 
1 

j o i n t l y ,  s e v e r a l l y  o r  i n  t h e  a l t e r n a t i v e  damages  f o r  N e g l i g e n c e . "  

O n t h e  1 4 t h  S e p t e m b e r ,  1994 i n t e r l o c u t o r y  judgment  i n  d e f a u l t  o f  

a p p e a r a n c e  was e n t e r e d  a g a i n s t  t h e  s e c o n d  d e f e n d a n t .  

On t h e  7 t h  O c t o b e r ,  1994 a p p e a r a n c e  w a s  e n t e r e d  o n  b e h a l f  o f  

t h e  s e c o n d  d e f e n d a n t .  

On t h e  1 9 t h  F e b r u a r y ,  1998 a f t c r  a l l  t h c  e v i d e n c e  f o r  t h e  

f i r s t  d e f e n d a n t  w a s  r e c e i v e d ,  M r .  Haynes  on  b e h a l f  o f  t h e  s e c o n d  

d e f e n d a n t  s o u g h t  a n d  o b t a i n e d  a n  a d j o u r n m e n t  p e n d i n g  t h e  h e a r i n g  o f  

t h e  s e c o n d  d e f e n d a n t ' s  N o t i c e  o f  Mot ion  t o  se t  a s i d e  d e f a u l t  

judgment .  

On t h e  2 8 t h  S e p t e m b e r ,  1998 t h . e  c o u r t  r u l e d  t h . a t  t h e  m a t t e r  

s h o u l d  p r o c e e d  a f t e r  t h e  c o u r t  w a s  i n f o r m e d  t h a t  t h e  s e c o n d  d e f e n d a n t  

had  n o t  p r o s e c u t e d  t h e  N o t i c e  o f  ~ o t i o n  t o s e t  a s i d e  D e f a u l t  Judg -  

ment .  The c o u r t w a s t o l d  by  M r s .  Khan t h a t  no  a f f i d a v i t  was f i l e d  

a n d  s e r v e d  i n  r e s p e c t  o f  t h e  Mot ion .  



The p l a i n t i f f  i n  h i s  S t a t e m e n t  o f  Cla im g i v e s  t h e  f o l l o w i n g  

p a r t i c u l a r s  o f  n e g l i g e n c e  o f  t h e  F i r s t  Defendan t ,  i t s  s e r v a n t s  

a n d / o r  a g e n t s :  

(1) F a i l i n g  t o  p r o v i d e  a  s a f e  sys t em o f  work. 

( 2 )   ailing t o  e n s u r e  t h a t  b u n d l e s  o f  steel 

c o n t a i n  e q u a l  l e n g t h s  of s t ee l .  

( 3 )  B ind ing  s t e e l  i n  b u n d l e s  o f  u n e q u a l  l e n g t h s  

f o r  l o a d i n g  m e c h a n i c a l l y .  

( 4 )  F a i l i n g  t o  check  and e n s u r e  t h a t  t r u c k s  coming 

o n t o  i t s  p r e m i s e s  f o r  l o a d i n g  were empty o f  

o b j e c t s  t h a t  c o u l d  c a u s e  i n j u r y  t o  i t s  

employees.  

( 5 )  F a i l i n g  t o  p r o p e r l y  lower  t h e  b u n d l e s  o f  s tee l  

o n t o  t h e  t r u c k  e s p e c i a l l y  a s  it c o n t a i n e d  u n e q u a l  

l e n g t h s  o f  s tee l .  

( 6 )  Imprope r ly  o p e r a t i n g  t h e  c r a n e  s o  t h a t  s tee l  

b e i n g  u n l o a d e d  was a b l e  t o  come i n  c o n t a c t  w i t h  

t h e  t r u c k  i n  r e c k l e s s  d i s r e g a r d  o f  t h e  s a f e t y  o f  

employees o f  t h e  d e f e n d a n t .  

( 7 )  Conduct ing  o p e r a t i o n s  a t  t h e  workp lace  c a r e l e s s l y  

and w i t h  no r e g a r d  f o r  t h e  w o r k e r s  a t  t h e  s a i d  

workp lace .  

( 8 )  C a r r y i n g  on a  p o t e n t i a l l y  d a n g e r o u s  o p e r a t i o n  w i t h  

no c o n s i d e r a t i o n  f o r  t h e  p l a i n t i f f .  

The p l a i n t i f f ,  M r .  B u r n e t t  James ,  now 69 y e a r s  o f  a g e  was 

employed by t h e  f i r s t  d e f e n d a n t  a s  a  l o a d e r .  H e  had been  i n  t h e  

employ o f  t h e  f i r s t  d e f e n d a n t  f o r  o v e r  23 y e a r s .  

On t h e  1 9 t h  J u n e ,  1991,  t h e  p l a i n t i f f  was i n s t r u c t e d  t o  l o a d  

t h e  t r u c k  owned by t h e  second  d e f e n d n a t  and d r i v e n  by M r .  W i l t o n  

James ,  w i t h  10 t o n s  o f  s tee l .  The t r u c k  was p a r k e d  i n  t h e  l o a d i n g  

a r e a  o f  t h e  f i r s t  d e f e n d a n t ' s  p r e m i s e s .  I t  was a  ' f l a t  body '  t r u c k .  

The p l a i n t i f f  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  company bad  a 

r u l e  t h a t  no t y r e  s h o u l d  b e  t a k e n  i n  t h e  p l a n t  when l o a d i n g  i s  

t a k i n g  p l a c e .  T h i s  r u l e  t h e  p l a i n t i f f  s a i d  was a d v e r t i s e d  by a  s i g n  

n e a r  t o  e n t r a n c e  o f  p r e m i s e s .  

H e  s t a t e d  t h a t  h e  saw a  t y r e  ( a  s p a r e  wheel - r im and t y r e )  i n  



t h e  midd le  o f  t h e  body o f  t h e  t r u c k .  H e  t o l d  t h e  d r i v e r  M r .  W i l t o n  

James ,  t h a t  t h e  t y r e  s h o u l d  have  been  l e f t  a t  t h e  g a t e .  H e  a s k e d  

him t o  remove it and  saw him remove it. The p l a i n t i f f  q l imbed  u n t o  

t h e  body o f  t h e  t r u c k  and  s i g n a l l e d  t h e  c r a n e  o p e r a t o r  ' ( ~ r .  Winford 

Wr igh t )  t o  l i f t ,  move and  p l a c e  on t h e  t r u c k  t h e  f i r s t > , b u n d l e  o f  

s tee l .  T h i s  was done .  The s t ee l  was p l a c e d  o n t h e  s k i d s  which were 

on t h e  f l o o r  o f  t h e  body o f  t h e  t r u c k .  The c r a n e  went  back  t o  t h e  

s t o c k p i l e  t o  p i c k  up a n o t h e r  b u n d l e .  The p l a i n t i f f  was s t a n d i n g  on  

body o f  t r u c k  f a c i n g  t h e  c r a n e .  When t h e  c r a n e  r e t u r n e d  t o  t h e  

t r u c k ,  t h c  p l a i n t i f f  g u i d e d  t h e  o p e r a t o r  a s  t o  where on t h e  t r u c k  

t h e  second  b u n d l e  s h o u l d  b e  p l a c e d .  

When t h e  s tee l  was a b o u t  6-10 i n c h e s  from t h e  bed o f  t h e  body 

o f  t h e  t r u c k  one  o f  t h e  c h a i n s  which h e l d  t h e  s t e e l  " s l i p p e d  and  

g rabbed  back . "  The c r a n e  o p e r a t o r  t o l d  t h e  c o u r t  t h a t  t h e  l o a d  o f  

s t ee l  d i d  n o t  f a l l  a s  t h e  c r a n e  g r a b b e d  it back .  

The p l a i n t i f f  s a i d  t h a t  t h e  uneven e n d s  o f  s t ee l  " j u k "  t h e  

c a b  o f  t h e  t r u c k .  T h i s  impac t  c a u s e d  t h e  t r u c k  t o  " r o c k . "  The p l a i n -  

t i f f  d e s c r i b e d  what  t o o k  p l a c e  a s  f o l l o w s :  " I  f e l t  someth ing  come 

down on m e  and  p i t c h e d  m e  fo rward .  I screamed and  some men jumped 

on  t h e  t r u c k  and  t o o k  t y r e  o f f  my f o o t .  When I was p i t c h e d  f o r w a r d  

I d ropped  and  t h e  t y r e  was on my f o o t .  I t  was s o  t e r r i b l e ,  I c a n ' t  

e x p l a i n .  I t h i n k  I was g o i n g  t o  d i e . "  

The c r a n e  d r i v e r  s a i d  a s  t h e  p l a i n t i f f  was s i g n a l l i n g  him h e  

saw t h e  d r i v e r  o f  t h e  t r u c k  M r .  Wi l ton  James w i t h  one  hand r e s t i n g  

on t h e  t y r e .  The t y r e  was on t o p  o f  t h e  f i r s t  two b u n d l e s  o f  s tee l .  

H e  d e s c r i b e d  wha t  happened a f t e r  i n  t h i s  way: "Then I h e a r d  

a  sudden c r y  l i k e  someth ing  happen t o  c r a n e ;  s u d d e n l y  it l o o k s  l i k e  

t h e  c h a i n  s l i p  and g r a b  up back  and t h e n  I a p p l i e d  t h e  l e v e r  i n  a  

s p l i t  s econd  I f i n d  t h e  c r a n e  h o l d  t h e  t e n s i o n  o f  t h e  s tee l .  I 

t o o k  a  q u i c k  l o o k  where I h e a r d  t h e  n o i s e  and f l a s h  my e y e s  t o  t h e  

t r u c k  ...... I saw M r .  B u r n e t t  James l y i n g  on  t h e  f l o o r  o f  t h e  f l a t  

body o f  t h e  t r u c k . "  H e  a l s o  saw some o f  t h e  w o r k e r s  l i f t  t y r e  o f f  

M r .  B u r n e t t  James '  f o o t .  

The c o u r t  i s  a s k e d  t o  draw t h e  i n f e r e n c e  t h a t  t h e  r o c k i n g  

mot ion  o f  t h e  body o f  t h e  t r u c k  c a u s e d  by t h e  i m p a c t  o f  t h e  s tee l  on 

t h e  c a b  o f  t h e  t r u c k  d i s l o d g e d  t h e  t y r e  from t h e  g r a s p  o f  t h e  d r i v e r  



o f  t h e  t r u c k .  Th.at t h e  wh.ee1 r o l l e d  and f e l l  on  t h e  f o o t  o f  t h e  

p l a i n t i f f  c a u s i n g  h.im i n j u r i e s .  The d o c t o r ' s  d i a g n o s e s  w e r e  a  

t o r n  p l a n t a r  f a s c i a  and  s e v e r e  t a r s o m e t a t a r s a l  j o i n t  s t r a i n .  

The p l a i n t i f f  c l a i m s  t h a t  t h e  f i r s t  d e f e n d a n t  i s  l i a b l e  

b e c a u s e  it  f a i l e d  t o  t a k e  r e a s o n a b l e  c a r e  i n  a l l  t h e  c i r c u m s t a n c e s  

a s  r e g a r d s  t h e  s a f e t y  o f  t h e  p l a i n t i f f .  

The F i r s t  D e f e n d a n t ' s  Defence 

I n  i t s  Defence  d a t e d  28 th  J a n u a r y ,  1994 t h e  f i r s t  d e f e n d a n t  

a v e r s  ' ' t h a t  t h e  s a i d  i n c i d e n t  and i n j u r y  t o  t h e  p l a i n t i f f  was 

s o l e l y  c a u s e d  o r  a l t e r n a t i v e l y  c o n t r i b u t e d  t o  by t h e  n e g l i g e n c e  o f  

t h e  s e r v a n t  a n d / o r  a g e n t  o f  t h e  cus tomer  o n t o  whose t r u c k  t h e  s teel  

was b e i n g  l o a d e d  a n d / o r  t h e  p l a i n t i f f  h i m s e l f .  

The p a r t i c u l a r s  o f  n e g l i g e n c e  o f  t h e  c u s t o m e r ' s  s e r v a n t  a n d /  

o r  a g e n t  a l l e g e d  a r e :  

( a )  moving t h e  t y r e  and  r e p o s i t i o n i n g  same a t  

a  t i m e  when and i n  a  manner i n  which it was 

u n s a f e  t o  do  s o ;  

( b )  p l a c i n g  t h e  t y r e  i n  a  p r e c a r i o u s  p o s i t i o n  

i n  t h e  back  o f  t h e  s a i d  t r u c k ;  

( c )  p ropp ing  up t h e  s a i d  t y r e  i n  t h e  back  o f  

t h e  t r u c k  i m p r o p e r l y ;  

( d )  f a i l i n g  t o  a l e r t  t h e  p l a i n t i f f  o r  anyone 

e lse  a s  t o  t h e  r e p o s i t i o n i n g  o f  t h e  s a i d  

t y r e ;  

( e )  f a i l i n g  t o  t a k e  any  o r  any s u f f i c i e n t  c a r e  

f o r  t h e  p l a i n t i f f ' s  s a f e t y ;  

The p a r t i c u l a r s  o f  n e q l i g e n c e  a l l e g e d  a g a i n s t  t h e  p l a i n t i f f  

by t h e  f i r s t  d e f e n d a n t  i n i t i a l l y  are: 

( a )  f a i l i n g  t o  heed  o r  o b s e r v e  t h e  p r e s e n c e  

o f  t h e  s a i d  t y r e  i n  t h e  s a i d  t r u c k ;  

( b )  f a i l i n g  t o  t a k e  s t e p s  t o  e n s u r e  t h e  s a f e  

p o s i t i o n i n g  o f  t h e  s a i d  t y r e  p r i o r  t o  

c o n d u c t i n g  t h e  l o a d i n g  o f  s t ee l ;  

( c )  f a i l i n g  t o  heed  o r  o b s e r v e  t h e  i n s t a b i l i t y  

o r  p r e c a r i o u s n e s s  o f  t h e  s a i d  t y r e ;  

( d )  f a i l i n g  t o  t a k e  any  p r o p e r  s t e p s  t o  e n s u r e  

h i s  own s a f e t y  o r  t o  a v o i d  t h e  s a i d  t y r e  

a s  it f e l l .  

On t h e  1 7 t h  F e b r u a r y ,  1998 b e f o r e  t h e  t r i a l  commenced M r .  Brooks 



app l i ed  t o  have t h e  Defence amended a s  r e g a r d s  t h e  p a r t i c u l a r s  o f  

negl igence a l l e g e d  a g a i n s t  t h e  p l a i n t i f f  t o  add t h e  fol lowing a f t e r  

paragraph (d)  : 

"Fur ther  o r  i n  t h e  a l t e r n a t i v e  

(e) moving t h e  t y r e  o r  r e p o s i t i o n i n g  

same a t  a  t ime when and i n  a  
I 

manner i n  which it was unsafe  t o  I 

do so;  1 
A?; ( f )  p l ac ing  t h e  t y r e  i n  a  p r e c a r i o u s  ! 

p o s i t i o n  i n  back o f  s a i d  t r u c k ;  i 1 

(g)  propping of t h e  s a i d  t y r e  i n  t h e  

back of t h e  t r u c k  improperly."  

M r s .  Khan o b j e c t e d  t o  t h i s  a p p l c i a t i o n  on t h e  grounds t h a t  it 

was t o o  l a t e  t o  make those  a l l e g a t i o n s  and t h a t  it was c o n t r a d i c t o r y  

t o  a l l e g a t i o n s  a l r e a d y  conta ined  i n  t h e  Defence and a t t r i b u t e d  t o  

t h e  customer 's  agen t  and /or  s e rvan t .  

The c o u r t  was of  t h e  view t h a t  t h e  amendment sought  d i d  n o t  

a f f e c t  any cause  of  a c t i o n  and could be made a t  t h i s  l a t e  s t a g e  

wi thout  i n j u s t i c e  t o  t h e  p l a i n t i f f .  Also,  it was t h e  c o u r t ' s  view 

t h a t  t h e  amendment might be necessary  t o  enab le  j u s t i c e  t o  be done 

between t h e  p a r t i e s .  Accordingly t h e  a p p l i c a t i o n  f o r  amendment was 

g ran ted  and t h e  consequen t i a l  amendment t o  t h e  Reply made. 

M r .  Wilson James t h e  d r i v e r  of  t h e  second d e f e n d a n t ' s  t r u c k  

i s  t h e  on ly  wi tnes s  c a l l e d  by t h e  f i r s t  defendant .  H e  i s  t h e  common 

law husband o f  t h e  second defendant  M i s s  J. Lorna Clarke.  H e  t o l d  

t h e  c o u r t  he drove t h e  t r u c k  t o  t h e  f i r s t  d e f e n d a n t ' s  p l a n t  t o  

c o l l e c t  h a l f  i n c h  c o r r i g a t e d  steel ba r s .  Thetruck was a MC A s t r o  

t r a c t o r  and t ra i le r .  The bed of t h e  t r a i l e r  was f l a t  and about  

f o r t y  (40) f t .  i n  l eng th .  A f t e r  h i s  t r u c k  was weighed he drove it 

{-\; 
t o  t h e  load ing  bay. By t h e  headboard t h e r e  was an "empty road 

t y r e  - it d i d  n o t  have any r i m  and it w a s  n o t  i n f l a t e d , "  "it w a s  

n o t  i n  a  running p o s i t i o n "  he a s s e r t e d .  

H e  a r ranged  t h e  s k i d s  about  8 f e e t  a p a r t  i n  t h r e e  d i f f e r e n t  

l o c a t i o n s  on t h e  bed of t h e  t r a i l e r .  The f i r s t  row o f  s k i d s  was 

approxiamtely 10 f e e t  from t h e  head board.  The c rane  proceeded t o  

t&- stock p i l e  and then  M r .  Bu rne t t  James Came On t o  t h e  t r u c k -  



The w i t n e s s  s a i d  he  w a s  on the  bed o f  t h e  t r u c k  a t  t h e  f r o n t  

of t h e  trailer nea r  t h e  head board. M r .  B u r n e t t  James went t o  t h e  

rear o f  the  t r a i l e r .  

The c r a n e  came w i t h  t h e  f i r s t  bundle  o f  s tee l  and p l a c e d  it 

on the s k i d .  The c r a n e  r e t u r n e d  t o  t h e  s t o c k p i l e .  I t  made: f i v e  
i 

t r i p s  t o  complete the f i r s t  l a y e r  o f  steel on t h e  s k i d s .  1 
H e  and t h e  p l a i n t i f f  changed p o s i t i o n s  - t h a t  is  he  b e n t  t o  

t h e  rear o f  t ra i ler  and M r .  B u r n e t t  James went t o  t h e  f r o n i .  
:t 

A f t e r  t h e  c r a n e  had made a few more t r i p s ,  he  " lookeh i n  t h e  

d i r e c t i o n  o f  t h e  head board and saw M r .  James ho ld ing  h i s  c a l f  and 

s ay ing  t h e  t y r e  f a l l  on him." 

H e  c la imed t h a t  he had seen  M r .  James s h i f t i n g  t h e  t y r e  

du r ing  t h e  l oad ing  p roces s .  M r .  James, he  s a i d  had p u t  the  t y r e  t o  

l e a n  on t h e  head board  i n  a n  u p r i g h t  p o s i t i o n .  

C J  The w i t n e s s  s a i d  he  went t o  t h e  f r o n t  of  t h e  t rai ler  where 

M r .  James w a s  and w i t h  the a s s i s t a n c e  o f  a n o t h e r  employee t ook  

M r .  James o f f  t h e  t r u c k .  H e  t o l d  t h e  c o u r t  t h a t  M r .  B u r n e t t  James 

asked  him t o  "say something f o r  him s o  t h a t  h e  cou ld  g e t  some 

compensation." H i s  r e p l y ,  he s a i d  w a s  "I c a n ' t  say  any th ing  because  

I d i d  n o t  see what happen." 

F ind ings  o f  F a c t s  

I w a s  n o t  impressed by M r .  Wil ton James, t h e  second d e f e n d a n t ' s  

d r i v e r .  I p r e f e r  the  ev idence  of M r .  B u r n e t t  James, t h e  p l a i n t i f f ,  

and M r .  Winford Wright ,  t h e  c r a n e  d r i v e r  t o  t h e  ev idence  o f  M r .  

Wil ton James. 

I f i n d  on a  ba l ance  of  p r o b a b i l i t i e s  t h a t  t h e  a c c i d e n t  

happened i n  t h e  manner d e s c r i b e d  by t h e  p l a i n t i f f  and M r .  Wright.  

It i s  inconce ivab l e  t h a t  t h e  i n j u r i e s  s u s t a i n e d  by t h e  p l a i n t i f f  

w e r e  i n f l i c t e d  by an "empty t y r e "  f a l l i n g  on h i s  f o o t .  T h i s  i s  even 

more improbable i n  the  l i g h t  of  M r .  Wil ton James'  ev idence  t h a t  t h e  

p l a i n t i f f  and t h e  t y r e  were on t h e  same l e v e l .  Indeed t h e  d o c t o r ' s  

ev idence  which i s  con t a ined  i n  a medica l  r e p o r t  d a t e d  October  1 4 ,  

1993 states "Apparent ly ,  a l a r g e  s p a r e  wheel f e l l  on h i s  r i g h t  

f o o t  . . . . ." The i n f e r e n c e  h e r e  i s  t h a t  t h e  i n j u r i e s  s u s t a i n e d  by t h e  

p l a i n t i f f  are c o n s i s t e n t  w i t h  h i s  evidence.  

I f i n d  t h a t  it w a s  a  s p a r e  wheel - r i m  and t y r e  - t h a t  f e l l  on 



t h e  p l a i n t i f f .  That  M r .  Wil ton James p l aced  t h e  wheel on  t o p  o f  

t h e  f i r s t  t w o  bundles  o f  s tee l ,  t h a t  i s  t o  say  t h e  f i r s t  load .  

I f i n d  t h a t  t h e  steel s t r u c k  t h e  cab  o f  t r u c k  and caused t h e  

t r u c k  t o  ' r ock1  and t he r eby  r e s u l t i n g  i n  t h e  t y r e  f a l l i n g  on t h e  

p l a i n t i f f ' s  f o o t .  

M r .  Wil ton James would have t h e  c o u r t  b e l i e v e  t h a t  t h e  p l a i n -  
r 

t i f f  w a s  t h e  au tho r  o f  h i s  own mis for tune .  H e  p l a c e s  t h e )  blame 

e n t i r e l y  on t h e  p l a i n t i f f .  A s  s a i d  b e f o r e  h e  was t h e  o n l y  w i t n e s s  

c a l l e d  by t h e  f i r s t  de fendan t .  Thus no a t t emp t  was made by t h e  
% 

f i r s t  de fendan t  t o  p l a c e  any blame on t h e  customer.  < 

Y e t  t h e  f i r s t  de fendan t  i n  i t s  o r i g i n a l  p l ead ing  d a t e d  28 th  

January ,  1994 a v e r r e d  t h a t  " t h e  s a i d  i n c i d e n t  and i n j u q y  t o  t h e  

p l a i n t i f f  w a s  s o l e l y  caused or a l t e r n a t i v e l y  c o n t r i b u t e d  t o  by t h e  

neg l i gence  o f  t h e  s e r v a n t  and /o r  agen t  of t h e  customer on t o  whose 

t r u c k  t h e  steel was be ing  loaded and /o r  t h e  p l a i n t i f f  h imse l f . "  

I t  was on ly  when t h e  t r i a l  was about  t o  b e g i n  on t h e  1 7 t h  

February ,  1998 t h a t  t h e  f i r s t  d e f e n d a n t ' s  de fence  was amended t o  

a v e r  t h a t  t h e  p l a i n t i f f  moved and p l aced  t h e  t y r e  i n  a p r e c a r i o u s  

p o s i t i o n  i n  t h e  back o f  t h e  t r u c k .  I am i n c l i n e d  t o  a g r e e  w i t h  

M r s .  Khan t h a t  i f  indeed  it was t h e  p l a i n t i f f  who had r e - p o s i t i o n e d  

t h e  t y r e  t h i s  would have been i n  t h e  knowledge o f  t h e  employer ( t h e  

f i r s t  de f endan t )  and would have been p leaded  from t h e  o u t s e t .  

I a c c e p t  t h e  p l a i n t i f f ' s  ev idence  t h a t  t h e  defendant had a  

ru l e  t h a t  no t y r e  s h o u l d , b e  t aken  i n s i d e  t h e  p l a n t  when l o a d i n g  i s  

t a k i n g  p l a c e  and t h a t  t h e r e  was a s i g n  a t  t h e  g a t e  t o  t h a t  e f f e c t .  

I shou ld  s t a t e  t h a t  I f i n d  a s  a  f a c t  t h a t  t h e  ' t y r e l  was on  

t h e  body o f  t r u c k  when truc.k was d r i v e n  t o  t h e  l o a d i n g  a r e a .  Tha t  

t h e  p l a i n t i f f  i n s t r u c t e d  t h e  d r i v e r  o f  t r u c k  ( M r .  Wi l ton  J a m e s )  t o  

remove t h e  t y r e  and t h a t  he  complied. Tha t  t h e  t y r e  was r e p l a c e d  

c - - \  
on t h e  body o f  t h e  t r u c k  by M r .  Wil ton James unknown t o  t h e  p l a i n t i f f .  

I f i n d  t h a t  it was i n  t h e  p roces s  o f  t h e  second l oad ing  t h a t  

t h e  t y r e  came down on t h e  p l a i n t i f f  and n o t  a f t e r  t h e  f i f t h  l o a d  a s  

M r .  Wil ton James s a i d .  

L i a b i l i t y  

M r .  Brooks submi t ted  t h a t  t h e  e f f e c t i v e  cause  o f  t h e  a c c i d e n t  

i s  n o t  t h e  f a i l u r e  o f  t h e  f i r s t  de f endan t  t o  p rov ide  and o p e r a t e  a  



s a f e  system of work b u t  t h e  improper p l ac ing  of  t h e  t y r e  i n  an 

unsafe  p o s i t i o n .  

H e  contends t h a t  i f  t h e  c o u r t  f i n d s  t h a t  t h e  second d e f e n d a n t ' s  

d r i v e r  was t h e  person who placed t h e  t y r e  i n  t h a t  p o s i t i o n  t h e  

f i r s t  defendnat  would n o t  be l i a b l e .  

The proximate cause of t h e  a c c i d e n t ,  i f  t h e  p l a i n t i f f ' s  

C evidence i s  be l i eved ,  would be t h e  negl igence of t h e  d r i v q r  of  t h e  
1, 

second defendant  i n  p l ac ing  t h e  t y r e  on t h e  bed of t h e  

'? n o t  t h e  f a c t  t h a t  t h e  t y r e  had e n t e r e d  t h e  load ing  a rea .  ;,Accordingly, 

he a rgues ,  t h e  p l a i n t i f f  has f a i l e d  t o  e s t a b l i s h  negl igence on 

t h e  p a r t  o f  t h e  f i r s t  defendant  and i t s  a c t i o n  a g a i n s t  t h e  f i r s t  

defendant  should f a i l .  

Mrs. Khan, contends,  t h a t  t h e  p l a i n t i f f  being t h e  employee 

of  t h e  f i r s t  defendant  was e n t i t l e d  t o  c e r t a i n  p r o t e c i t o n  from t h e  

c. f i r s t  defendant .  That t h e  f i r s t  defendant  had a du ty  t o  t a k e  

reasonable  c a r e  no t  t o  s u b j e c t  t h e  p l a i n t i f f  t o  unnecessary r i s k .  

The employer 's  duty i s  t o  supply a s a f e  system of  work and 

t o  supe rv i se  t h e  o p e r a t i o n  of  it. 

Counsel f o r  t h e  p l a i n t i f f  submits t h a t  t h e  f i r s t  defendant  has  

f a i l e d  t o  adduce evidence wi th  regard  t o  t h e  system of  work i n  

p lace .  Indeed t h e  on ly  wi tnes s  f o r  t h e  f i r s t  defendant  s a i d  he d i d  

no t  see any s i g n  a t  t h e  g a t e  t o  t h e  e f f e c t  t h a t  t y r e s  e t c .  should be 

l e f t  a t  t h e  g a t e  and t h a t  he d i d  no t  know t h a t  it was t h e  r u l e  

of  t h e  company t h a t  nothing should be on t r u c k  when it e n t e r s  t h e  

load ing  area. 

She contends t h a t  whoever p u t  t h e  t y r e  where it was would 

no t  have been permi t ted  t o  p u t  it t h e r e  i f  proper  supe rv i s ion  was i n  

p lace .  She a sks  c o u r t  t o  f i n d  t h a t  t h e  f i r s t  defendant  w a s  i n  

breach of  i t s  common l a w  du ty  owedto t h e  p l a i n t i f f  i n  t h a t  t h e  f i r s t  

('I 
defendant  was n e g l i g e n t  i n  f a i l i n g  t o  provide a s a f e  system of  work 

and t h e  o p e r a t i o n  of  it. 

She asks  t h e  c o u r t  t o  r e j e c t  t h e  evidence of M r .  Wilton James. 

I f  t h e  evidence of  M r .  Wilton James i s  r e j e c t e d ,  she  contends 

t h a t  t h e r e  would be no room f o r  c o n t r i b u t o r y  negl igence  on t h e  p a r t  

of  t h e  p l a i n t i f f .  

P l a i n t i f f ' s  a t t o r n e y  a s k s  c o u r t  t o  f i n d  t h a t  both defendants  



she is vicariously liable for the acts of Mr. wilton James her 

servant and/or agent. It is the plaintiff's case that Mr. Wilton 

James repositioned the tyreon the truck thereby creating a dangerous 

situation in reckless disregard for the safety of the plaintiff. 

Repositioning the wheel on the truckwasa deliberate act 

which was in defiance of the clear instruction of the plaintiff. 

The plaintiff had, pursuant to the rule established by the first 
1, 

defendant, ordered the second defendant's servant and/or apent to 

remove the tyre. This was done, however Mr. Wilton James,;the 

driver of the second defendant's truck, was subsequently seen with 

tyre on the truck. It is not clear how he got the tyre back on the 

truck. 

To my mind the deliberate conduct of Mr. Wilton James must 

bear the major responsibility. 

I am of the view that it would be reasonable to apportion 75% 

of the liability to the second defendant and 25% to the first defen- 

dant. 

Damages 

Special Damages 

Medical report 

Transport - the plaintiff in his 
evidence said he paid $70 .OO for 
taxi fares 

Loss of Earnings 

Plaintiff used to take home $600.00 
per week. The defendant company 
paid three quarters ofhis pay from 
the date of the accident to 1st 
December, 1992 when he was made 
redundant. He would therefore have 
lost $150.00 each week for 74 weeks 

The plaintiff would normally have 
retired at age 65. He was born 
28/9/29. He did not receive any 
salary from December 1992. He there- 
fore would have lost his earnings 
from December 1992 to 28/9/94 when he 
attained retirement age. That is 88 
weeks ,at $600.00 = $52,800.00. 

However the plaintiff received $47,630.53 
as redundancy payment. He is therefore 
only entitled to the shortfall of 

Total Special Damages 



G e n e r a l  Damages 

The p l a i n t i f f  s u f f e r e d  a t o r n  p l a n t a r  f a s c i a  and a s e v e r e  

t a r s o m e t a t a r s a l  j o i n t  s t r a i n .  H e  w a s  i n i t i a l l y  p l a c e d  on c r u t c h e s .  

L a t e r ,  a below knee p l a s t e r  o f  p a r i s  cast  w a s  a p p l i e d .  T h i s  w a s  

removed a f t e r  t h r e e  weeks. I 

H e  complained o f  p a i n  i n  f o o t  and from a n k l e  t o  t h e , , h i p .  H e  
i 

s t i l l  u s e s  c r u t c h  t o  c l imb  stairs and h a s  t o  u s e  s t i c k  toimove a round  

9 t h e  house. H e  h a s  d i f f i c u l t y  r i d i n g  b i c y c l e .  H e  c a n n o t  y e l p  h i s  
I w i f e  t o  do  t h e  housework as was h i s  wont. S a i d  h e  used  t 0  p l a y  
g ' 

w i t h  h i s  g rand  c h i l d r e n  b u t  can  do  t h a t  no m r e .  H e  u s e d  t o  e a r n  

e x t r a  money by d o i n g  t h e  odd job  as a mason, t h i s  he  c a n  no l o n g e r  

do. H e  i s  handicapped on l a b o u r  market  and i n  h i s  d a i l y  l i f e .  

H e  i s  l e f t  w i t h  a permanent d i s a b i l i t y  a s s e s s e d  as  25% impa i r -  

ment o f  t h e  f o o t  which i s  18% impairment  o f  t h e  lower e x t r e m i t y  

o r  7% o f  t h e  whole pe r son .  

P a i n  and S u f f e r i n g  and Loss o f  Ameni t ies  

M r s .  Khan r e f e r r e d  t o  r e c e n t  awards. I w i l l  c o n s i d e r  two 

t h a t  I t h i n k  are h e l p f u l .  The f i r s t  i s  Errol Finn v. Herkerbert 

Nagimesi and Percival Powell S u i t  no. C.L. F.117 o f  1991 Khan's  

Volume 4  p.66. The M r .  F inn  who w a s  i n v o l v e d  i n  a motor  v e h i c l e  

a c c i d e n t  s u s t a i n e d  a compound f r a c t u r e  o f  t h e  5 t h  m e t a t o r s a l  o f  l e f t  

f o o t  and a wound a t  f r a c t u r e  s i t e  r e q u i r i n g  s t i t c h e s .  

H e  had no s i g n i f i c a n t  f i n a l  d i s a b i l i t y .  

I n  May o f  1994 he  w a s  awarded $64,365.00 as  g e n e r a l  damages. 

T h i s  would now b e  a b o u t  $130,000. 

The o t h e r  c a s e  I wish  t o  ment ion  i s  Jerome Farrell v. Gordon 

Townsend et  a1 S u i t  No. C.L. F.089 o f  1982 Khan's Volume 3  p.46. 

F a r r e l l  a p r o f e s s i o n a l  t e n n i s  p l a y e r  w a s  i n v o l v e d  i n  a motor  v e h i c l e  

a c c i d e n t .  The r i g h t  f o o t  w a s  s e v e r e l y  c r u s h e d ,  two bones  i n  one  o f  

t h e  r i g h t  t o e s  were broken.  

H e  underwent  s u r g e r y  twice. The r e s u l t i n g  d i s a b i l i t i e s  

i n c l u d e  - deformed r i g h t  f o o t ,  no r o t a t i o n  o f  second t o e ,  restric- 

t i o n  o f  p l a n t a r  f l e x i a n  o f  2nd and 3 r d  t o e s ,  and s y n d a c t y l i s m  

(webbed t o e s ) .  D i s a b i l i t y  a s s e s s e d  a t  18%-20% w i t h  s t r o n g  p o s s i b i l t y  

o f  i n c r e a s i n g .  

I n  December 1988, h e  w a s  awarded $30,000 as g e n e r a l  damages, 



now the equivalent of about $425,000.00. 

Mrs. Khan after referring to other cases suggested $750,000 

as a reasonable award. 

Mr. Brooks cited the case of Charmaine Powell v. Milton OIMeally 

et a1 P.081 of 1996, Khans Volume 4 p.56. The complaints were pain 

in right knee, abdomen and chest, severed ligamentum patelila and 

0 shock. Permanent partial liability was assessed at 7% of Qe whole 
" 

person. The blow to the front of knee damaged the articuhbr cartilege 
? 

b 
consequently Miss Powell had a 10-15% chance of deve1opingi:bsteo- 

I I 

arthritis. She received $450,000 for general damages in June of 

1997. The equivalent damage today would be about $525,000.00. 

Mr. Brooks suggested $400,000 as a reasonable award. 

Having considered all the cases referred to and the evidence 

(--- :) 

adduced I am of the view that the sum of $425,000 would be a reasonable 

L/ award for pain and suffering and loss of amenities. 

Handicap onthe labour market 

Mr. Brooks submitted that the plaintiff is not entitled to 

receive any payment under this head because at age 65 he is presumed 

not to be re-entering the labour market. He contended that no 

multiplier is used for persons 65 years and over unless in extreme 

situation. 

Mrs. Khan onthe other hand submitted that it is a fallacy to 

say that 'working life' is over at 65. 

It is common knowledge that in Jamaica today many pesons work 

beyond the age of 65. As Mrs. Khan said, people work whilst they 

are able. 

The plaintiff said that after he was made redundant he tried to 

get a job but was not successful because he had to walk with the aid 

of a stick. But for the accident it is probable that the plaintiff 

C; would be successful in his attempt to get a job. 

The plaintief is now 69 years. The present minimum wage is 

$800 weekly. From age 65 to 69 he would have been able to earn at 

least $166,000. I am of the view that in the circumstnaces of this 

case it would be reasonable to award the plaintiff the sum of $200,000 

under this heading. 



Conclus ion 

Judgment f o r  t h e  p l a i n t i f f  a g a i n s t  t h e  f i r s t  de f endan t .  

L i a b i l i t y  i s  appo r t i oned  between t h e  f i r s t  and second d e f e n d a n t s .  

A s  I have s a i d  b e f o r e  i n  my view a f a i r  and j u s t  appor t ionment  i s  

25% t o  t h e  f i r s t  de f endan t  and 75% t o  t h e  second de f endan t .  

Damages a s s e s s e d  a g a i n s t  b o t h  d e f e n d a n t s  a s  fo l lowso 
:.I 

S p e c i a l  Damages a s s e s s e d  a t  $17,339.47 w i t h  i n t e r e s k  a t  3% 
/I 

from t h e  1 9 t h  June ,  1991 t o  d a t e  o f  judgment. ! 
I 

Genera l  Damages a s s e s s e d  a s  fo l lows :  1' 

B 
Pa in  and S u f f e r i n g  and Loss Ameni t ies  $425,000.00 

w i t h  i n t e r e s t  a t  3% from t h e  6 t h  August ,  

1994 t o  d a t e  of  judgment 

Handicap on t h e  Labour Market $200,000.00 

T o t a l  $625 ,000.00 

Cos t s  t o  t h e  p l a i n t i f f  a g a i n s t  bo th  d e f e n d a n t s  t o  b e  taxed i f  

n o t  ag r eed  i n  accordance  w i t h  l i a b i l i t y .  



a r e  j o i n t l y  and s e v e r a l l y  l i a b l e .  

I t  i s  n o t  i n  d i s p u t e  t h a t  t h e  p l a i n t i f f  was a c t i n g  i n  t h e  

course  of  h i s  employment when he was i n j u r e d .  

There i s  no evidence of any system i n  ope ra t ion  t o  ensu re  

s a f e t y  of  t h e  employees dur ing  t h e  loading process .  The p l a i n t i f f ,  

d i d  no t  know t h a t  t h e  t y r e  was r e s p o s i t i o n e d  on t h e  t ruck .  However 

t h e  c rane  o p e r a t o r ,  M r .  Winford Wright, t o l d  t h e  c o u r t  t h a t  he saw 
1 
,\ M r .  w i l t o n  James on t h e  t r u c k  wi th  h i s  hand on t h e  t y r e .  

The t y r e ,  he s a i d  was "s tanding."  I t  wason t o p  o f  t h e  steel. .  
[. 

It  was a t  t h i s  t i m e  t h e  c rane  ope ra to r  s a i d  he was i n  t h e ' p r o c e s s  

of depos i t i ng  t h e  second load of steel and then  t h e  cha in  s l i p p e d  

A s  was s t a t e d  b e f o r e ,  t h i s  caused t h e  s teel  t o  h i t  t h e  cab 

of t r u c k ,  t h e  t r u c k  rocked,  t h e  t y r e  r o l l e d  and f e l l  on t h e  p l a i n -  

t i f f ' s  f o o t .  

M r .  Wright d i d  n o t  say what caused t h e  cha in  f o  ' s l i p . '  

I t  seems t o  m e  t h a t  i n  t h e s e  c i r c u m s t m c e s  t h e  employer ( t h e  

f i r s t  defendant )  was i n  breach of h i s  b a s i c  du ty  t o  Fake reasonable  

c a r e  s o  t o  conduct t h e  loading of  s t e e l  ope ra t ion  a s  h o t  t o  s u b j e c t  

t hose  employed t o  him t o  unnecessary r i s k .  The i n j u r i e s  s u f f e r e d  

by t h e  p l a i n t i f f  w e r e  fo re seeab le  a s  a  r e s u l t  of  such breach.  The 

f i r s t  defendant  i s  t h e r e f o r e  l i a b l e .  However, t h i s  breach i n  my 

view was no t  t h e  major cause of  t h e  acc iden t .  The major cause was, 

i n  my v iew, the  conduct of  t h e  second de fendan t ' s  d r i v e r  i n  p l ac ing  

t h e  t y r e o n ' t h e  s teel  which was on t h e  bed of  t h e  t r u c k . ,  Moreover 

t h i s  was done a f t e r  he had taken  t h e  t y r e  o f f  t h e  t r u c k , o n  t h e  

i n s t r u c t i o n  of t h e  p l a i n t i f f .  

Apportionment of L i a b i l i t y  

I f i n d  t h a t  bo th  defendants  a r e  l i a b l e  b u t  n o t  t o  t h e  same 

degree.  

The f i r s t  defendant  i s  l i a b l e  i n  t h a t  it f a i l e d  t o  provide  f o r  

t h e  s a f e t y  o f  t h e  p l a i n t i f f .  I t  f a i l e d  t o  guard a g a i n s t  f o r e s e e a b l e  

events .  The f i r s t  defendant  took some measure a s  r ega rds  t h e  

s a f e t y  of i t s  employees by e s t a b l i s h i n g  t h e  r u l e  t h a t  no t y r e  e t c .  

should be on t r a c k  dur ing  t h e  loading process .  But t h a t  a lone  was 

n o t  reasonable  i n  a l l  t h e  c i rcumstances .  

The p l a i n t i f f ' s  c a s e  a g a i n s t  t h e  second defendant  i s  t h a t  


