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On the 8th day of October 1953 the plaintiff/appellant

Jamaica Citizens Bank Limited filed a writ of summons
Supreme Court against the defendant/respondent Dalton
endorsement on the writ claimed against the defendant
i. Damages for breach of contract
of employment.

2. Further and/or in the alternative,
damages for conspiracy.

3. Further and/or in the alternative,
damages for deceit.

4, Further and/or in the alternative,
damages for negligence.

5. Costs.
B, interest,
7. An Injunction to restrain the

defendant from disposing of and/or
dealing with his assets wheresoever
situate in so far as the same do
not exceed the sum of US$4006,000.00
until judgment.
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On that same date on an application by the plaintiff/
appellant, Reid J. granted ex parte a Mareva Injunction against

the defendant/respondent in the following terms:

Q “IT IS HEREBY ORDERED THAT:

(a) The Defendant be restrained, whether
by himself, his servant or agents,
or howsoever otherwiss from dis-
posing of and/or dealing with his
assets wherescever situate in
so far as the same do not exceed
the sum of U5$400,000.00 and in
particular from withdrawing or
transferring the funds in his
accounts at Jamad@® Citizens Bank,
until judgment cr further order
herein,

(V) (D) Liberty to the Dzfendant and any
Third Party affected by the Order
tc apply on notice to the
Plaintiff's Attorneys-at-law to
sot aside or vary this Order.

() Costs Reservaed.

PROVIDED THAT:

A .
4

This Order ig declared tc be of no effect
against, and is not intended to bind any
Third Party outside of the jurisdiction

T of this Court, dircctly or indircctly

<_f affected by the terms of this Order, unless
and until +his Crder shall be declared
enforceabls or recognized or is enforced
by any Court of the jurisdiction in wiiich
the Defendantis assets arc situated and
in particular, the Courts of the State
of Florida in the United States of
Anerica."”

The application was supported by an affidavit sworn to
by one Ewart Scott, the Acting Managing Director of the plaintiff

Bank who deponed the following material facts:

\

C«? (a) That the defendant a Jamaican resident
in Jamaica had been up to lst Octobar,
1993 employcd to the plaintiff as
General Manager with cvesponsibility
for Technology and Operations, and
whose duties involved the processing
of Credit Cards transactions involving
Credit Cards issued on the authority
of Visa International and Master Card
International.




That the Bank had put in place policy
guidelines and security checks for
the processing of these transactions
which are required toc be followed by
all Bank personnel;

(;/ and continued as follows:

5.

60

As a result of queries raised by Visa
International and Master Card International,
the Bank conducted a thorough internal
investigation and this investigation has so
far revealed, among other things, that:

{a) The Defendant complerely dis-
regarded several pank guide-
lines in setting up and managing
the credit card cperations;

(b) The Defendant circumvented in-
structions from the Bank to ter-
rminate the processing of such
transacitions;

(c) The Defendant withheld information
pertaining to the operation of this
sexvice from the e@xecutive management
personnel of the B3ank.

More specifically, the Defendant between
April and August 1993:

(a) Established credit card relationships
with certain Telemarketers. in 'the
United States and Antigua, without
the authority or knowledge of the
Bank, without carrying out the appro-
priate credit checks and procedures
and in contravention of the conditions
of the Visa International license,
which prohibits licensee Banks from

entering into credit card relationsiiips
with Merchants carrying on business out-

side the licensee Bank's regiong

{b) Delayed complying with instructions from
Wisa international and Master Card Inier-
national for dealing withI’stich relationship;

(c) Delayed communication to executive manage-
ment of the Plaintiff Bank of problems

which arose pertaining to the said
operations;

(d) Circumvented executive management.’s instruc-
tions to terminate such arrangements by
assisting in the setting up of a ficitious

office in Kingston for one of the said
Telemarketers;




"(e) Authorised payments to the
said Telemarketers totalling
over UsS$400,0060.006 which
avthorisation was either
fraudulent or grossly negligent:

(£) Iimproperly caused or allowed a
portion of the reserves held by
the Plaintiff bank o meet
potential liability arising from
disputed charges tc be paid out
of the BLank”.

Conseguent on these discoveries the defendant was dismissed
with immediate effect from his employment with the Bank by a letter
dated lst October 1993, exhibited with the affidavit which stated

as follows:

"October 1, 1693

Mr., Dalton Yap

General Manager
Technology/Operations
Jamaica Citizens Eank Ltd
4 King Street

Kingston

Dear Mr. Yap,

Recent investigations concluded by our Group
rudit Departmen®: on September 2%, 1993 have
revealed that you have been involved in and
facilitated major breaches of the Bank's policy
and have expeosed the Bank wo serious legal and
financial risks. 7These Audit investigations have
identified and revealed:

1. Gross negligence in the establishment
by you of Visa/Mastercard transaction
processing relationships without any
credit checks as well as at least
'wilful blindness' in respect of the
relationships;

2. WNon-compliance with Visa International
and Masteyrcard By-laws for establishment
of Merchant relationships;

3. HNon-compliance and/or delays in compliance
with instyuctions from Visa/Mastercard;

4, Circumventicon of Executlive Management's
instructions to terminate processing
arrangements by facilitating 'A Ghost'
office in Kingston for Travel connectiony

o
°

The withholding of information from
Executive Management ;

6. Unauthorized release by you of agreed
reserves;
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Attendance by you at an Audio
Text convention on June 9 & 10
in California which could cause
Visa Irnternational to sever its
relationship with the Bank;

Your involvement in transactions
which could give rise to grounds
for Visa international to terminate
our licensing arrangement.

You have exposed the Bank (o:

a)
b)

c)

d)

In light

Possible legal action by Telemarkevers.
Possible fines from ViSA/MASTERCARD.

Potential suits against our Miami
Agency.

Potential irreccverable charge backs
which could lead to firancial losses
of up to US$595,710.86,

of the above you are hereby dismissed

with immediate effect. You will be held
accountable for all losses sustained by us as a
result of your negligence and or unauthorized

actions.

Until the Bank has satisfied itself that no loss
has heen suffered, any sum which may be due to
you will be withheld.

All indebtedness to the Bank nust be settled

imnmediately.

Rindly immediately return to me

your Staff Identification and Health Cards, your
JCB Cards and Cheque Books and any other
property of the Bank which may be in your possession,

Yours faithfully,

/s/ EWART SCOTT
Actg. Managing Director

c: Emmanuel Cblasare
Chief Internal aAuditor®”

‘The appellant further alleged that the defendant was owner

of two accounts at the branch of the plaintiff‘s Bank in Miami,

Florida into which he had deposited between April and August 1993

suns totalling US5$412,137

.00 but from which during thc same perioad

there had been withdrawn sums by chegue and by wire transfer to

Hong Kong, among other places in foreign territories amounting to




US$356,472.00. There was ‘herefore left in these accounts a
balance of US$84,536¢.63 plus twe Certificate of Depcsit Accounts
containing U554,761.01 and US$5,229.¢8, respectively.

At the plaintiff's Ring Street Branch the defendant held
three accounts with balances of USS$5,13¢.80, J$411,908.00 and
Js$60,397.00, respectively.

The defendant on the 4th, 5th and 8th October:

(i) instructed the Miami Branch to transfer
out some of the funds to ancther Bank:

(ii) attempted to withdrew some funds from the
account;

(411) instructed the immediate clogure of all
his accounts both at the King Street and
the miani Branch.

The plaintiff asserted a belief that the defendant does not
have sufficient assets in the jurisdiction to cover the claim in
the action filed. Furthermore, the plaintiff was of the belief
“that the defendant is likely to remove or otherwise deal with
those assets in such a manner as to frustrate any judgment which
may be awarded against him, unless restrained by the Court®,

It is to be noned that the letter of dismissal stated damages
arising from the defendant's default of up to US$695,710.69. The
affidavit alleged the wrongful authorization of payments to Tele-
marketers amounting to over U8$400,00C.00 which were either fraudulent
or grossly negligent.

Oon the 15th of Cctober 1993, the defendant applied by summons
to discharge and/or set aside the Mareva injunction. He filed an
affidavit which inter alia stated that apart from being an employee
of tha pleaintiff Bank he was also a customer of the Bank., He related
his being summoned on Cctober 1, to a meeting with My, Scott, being
shewn a document purported to be an Audit Report which document “made
a number of very serious auidefamafory allegations® against him and he
confirmed the fact of his dismissal. He gave instructions to his
attorneys-at-law who wrote the plaeintiff on his behalf denying the

allegations. He attempted to withdraw funds from his personal account




at the Bank's King Street Branch butf was advised that the account
was frozen. Further enquiries disclesed thatr a dMareva Injunction had
been obtained against him by the Bank on the &th of Gecuober 1993.

He denied vigorously the allegations made against him and deponed
that he had given instructions to his attcrneys-at-law to sue the
Bank for wrongful dismissal and defamation. He stated that the
figures given in respect to the lodgments and withdrewals

in the U,S. account in Miami were "grossly incorrect®.

in respect of his Jamaica Citizens Bank King Street accounts
he places the balances at October 12 to be a sum total of J$11&,182.23
and ¢an.$8,190.63.

He alleges that he has substantial assets in Jamaica which
he has no intention of removing from the jurisdiction except in the
ordinary course of his business.

His attempts to remove his money from the plaintiff Bank
"were taken as a direct result of my loss of confidence in the
Jamaica Citizens Bank and in accordance with my desire to immediately
terminate my Customer Relationship with the Bank, having been
terminated as an Employee of the said Institution®”. He notified his
intention to resist all claims by the Bank disclosed in the endorse-
ment on the writ of summons. Finally he alleges "thalt my personal
and professional life has been severely disrupted as a result of the
actions of the plaintiff Bank, and since the imposition of this
Mareva injunction, ¥ have had to seek the assistance of relatives
and friends to support myself and my family as I am unable to
access any funds whatsoever from my accounts”.

In a supplemental affidavit the defendant exhibited photocopy.

correspondence from the Bank’s Miami Agency informing him of the

freezing of the accounts pursuant to the terms of the Mareva Injunction.

This then is the evidence which Theobalds J. had to assess in
order to make a determination as to whether or not he should order
the discharge of the Mareva Injunction. After hearing submissicns

from the attorneys-at-law representing the parties Theobalds J. on the
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26th of November 19$3 made an order discharging the Mareva
Injunction. it is this order which is before us on appeal.

Basically the rationale of Theobalds J. in discharging the
Mareva Injunction rests upon his assessment of the affidavit
evidence bkefore him and his conclusion "that there was no justifi-
cation or further justification for the MMareva Injunction to
continue”. While we will not substitute our own discretion for
that of Theobalds J. in the determination of the issue unless
of course he acted on principles that were clearly wrong we
nevertheless are 1n as good a position as the Learned Judge to
assess the evidence in this matter.

At the inter partes hearing “the Judge must consider the
whole of the evidence as it then stands in deciding whether to
maintain or continue, or to discharge or vary the order previously

made” [Kerr L.J. - MHinemia Corp. v. Yrave Schiffabrts (1Su4) 1 All

E.R. 398 at p. 422). From the many authorities to which we have
been referrca by Counsel for the appellant, Mr. Hylton, and Counsel
for the respondent, Mr. Wright, to whom I am indebted for their in-

depth exploration of the issue, I cull the following principles:

i. The Mareva injunction is an appropriate
and useful instrument to be utilised .

when there is a danger that the debtox
may dispose of his assets so as to
defeat the debt before payment.
ibDenning L.J. in Mareva international
Bulkcarriers (1980} 1 21l B.R. 213}.

N
>

The applicant for the Mareva has to
meet two tests to the satisfaction
of the Judge:

(a} on a preliminary appraisal
he must establish a "good
arguable case, in the sensc
of a case which is moie than
barely capable of serious
argument and ye% not
necessarily one which the
judge believes to have a
better than 50% chance of

- N
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“success”. [HMustill J. in
Ninemia (supra) p. 404].
This is a minimum which the
plaintiff must show in order
to “cross the threshold”, in
other words, as T understand
it, to get a foot in at the
dwr, s¢ as to access the
entrance chamber of further
consideration,

(b) having got to first base, so
to speak on (aj), he must
establish the risk or danger
that the assets sought to be
frozen by the injunction and
in respect of which the
restraining jurisdiction of
the Court is being prayed
against the defendant will be
dissipated outside the reach
of the Court by the defendant
thus depriving the plaintiff
of the fruits of his judgment.

At the ex parte stage of the application before the Judge
the benefit of hearing both sides is naturally absent. To this
extent facts presented are assessed on face value, but the
plaintiff still has to meet these two tests. At the-inter partes
stage when there is opportunity for the filing of rebutting
affidavits and the exposure of the fuller picture, at the end of
the day the evidence as a whole has to be considered in determining
whether or not to exercise the jurisdiction.

Our task therefore is to examine the affidavits to determine
whether Theobalds J. properly discharged the Injunction or whether
he erred in removing the injunctive protection to the plaintiff
which Reid J. found to b¢ necessary on the ex parte hearing.

The action brought by the plaintiff is based upon breéch
of contract of employment, conspiracy, deceit and negligence.

The defendant held a high position of trust in the plaiptiff“s
Bank. The evidence identified in paragraphs 1 ~ 7 of the affidavit
of Ewart Scott, the Acting Managing Director of the plaintff Bank
meets the threshold requirement and merits consideration as to
whether a good arguable case exists on the plaintiff's behalf.

The plaintiff has stated the unauthorised actions of the defendant
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which were either fraudulent or grossly negligent and from which
the plaintiff maintains it has suffered the damage referred to
in the endorsement to the writ of summons filed in the suit on
which the application for the interlccutory relief has been made.
The letter of termination of employment of the defendant exhibited
ags "BES 1" states potential financial losses by the Bank attributable
to the acts or defaults of the defendant of up to US$595,71C.89.
Paragraphs & ~ 11 are matters which have come to the knowledge
of the defendant by virtue of his capacity as Acting Managing
Director of the Bank. He therefore speaks of the Bank's knowloedge
since the Bank cannot speak for itself. Who better to depone on its
behalf than the Acting Mianaging Director?
A scrutiny of the defendant®’s actiwities, if accepted at the
hearing will:
(1) establish a strong inference which
can legitimately ground the belief
of the plaintiff as stated in
paragraph 14 “"that the Defendant is
likely to remove or otherwise deal
with those assets in such a manber
as to frustrate any judgment which
may be awarded against him, unless
e@strained by the Court®,
(ii) taken with the other allegations and
for the purpose of meeting the "risk"
criteria, provide “direct evidence
that the defendant has previously
acteu in a way which shows that his

probity is not to be relied on,
[Hinemia (supra) p. 40¢I.

These are the factors which the plaintiff re¢lies upon to discharge

the burden placed upon it to satisfy the Judge of the existence of

"a good arguable case” as well as the probability of risk.

It must be kept in mind that this action is based upon
allegations of fraud and the guestion of probity of the defendant 1is
therefore very material.

Furthermore Mr. Scott's affidavit discloses the facility with

which the defendant moves funds from one country to another and
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Vi - [
his experience in so doing. This highlights an additional dimension
to the risk element upon which the plaintiff can legitimately rely
to underpin his kelief that if the Injunction is not granted the
consequences which are feared by the plaintiff are likely to
materialise,

Paragraphs 1¢ - 13 state, as they can only do, the limited

knowledge of tho plaintiff as to th

O

The plaintiff has alresady identified those assets of the defendant
of which it is aware and so has directly informed the Court.

We need thercifore to examine carefully the defendant's
responsas in his affidavits in reply, since all the evidence had to
be assessed and weighed by the Judge to determine whether the facts
alleged and the inferences arising out of these facts are sufficient
so as to permit the Injunction to stand.

The defendant’s first affidavit, paragraphs 1 - 8 merely
gives a narrative of the events up to the grant of the Mareva
injunction by Reid J. Therecafter he gives a blanket denial of the
allegations made against him by Mr. @Scott in the affidavit and states
his intention to sue for wrongful dismissal and defamation against
the plaintiff. He disputes the figures stated by Mr. Scott in
paragraph § as to lodgwents and withdrawals for the period April -
August 1993 in the Miami account but doas not state what the correct
figures are or what the balance is at the time of making his
affidavit. He states the balances in his King Street account. He
states his loss of confidence in the Bank since his dismissal as
the reason for wanting to terminate his banking relatiomship with
the plaintiff by moving his accounts from that Bank. He refers
to the financial disruption to him caused by the grant of the Mareva
injunction by virtue of his being prevented from having access to
the funds in the Bank. He depones that he is a Jamaican Citizen with
substantial assets in Jamadica and with no intention cf removing
these assets from the jurisdiction except in the ordinary course

of business,

available assets of the defendanti.
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Ha doez not state what is the nature of the business
which he condgcts. He is silent as to the identity of "the
substantial assets® which he claims to have in Jamaica. He
denies having any intention of attempting to evade or frustrating
any judgment or decisicn lawfully obtained against him.

His further affidavit ten days later really adds nothing
and only exhibits correspondence between himself and the Bank
concerning the freezing of the lMiami account under the terms of
the Mareva Injunction. This then is a totality of the evidence
which was availakle in the inter partes hearing before Theobalds J.

The purpose: of the Mareva Injunction is not to give a
preferred position to any particular creditor of a defendant. It
is not meant in any way to affect the law of insolvency as regards
the priority of creditors. The remedy is "in personam” and is
available to a plaintiff if the evidence satisfies the necessary
pre-condgitions and the justice of the situation requires it.

¥f the grant of the Injunction inflicts hardship on the
defendant his legitimate interests rust prevail over the interest
of the plaintiff. However those legitimate interests must he
established by the defendant not just as an allegation but by an
identification of these interests and the hardship which he is
suffering or is likely to suffer since these are most likely within
the peculiar knowledge of the defendant himself.

in his reasons for judgment, Theobalds J. enunciated his
view “that the Injunction seeks to give the plaintiff & position in
relation to Mr. Yap that is over and above that of any other creditor'.
This may b¢ a theoretical conclusion arrived at in the grant of
any Mareva Injunction, and any other creditcor so affected may apply
to vary zhce Injunction with regard to his own claim. The fact is
that the zffidavits of the defendant provide nc evi&gnce as to who
these othér creditors are and the nature of the defendant's obliggﬁion
to these creditors. The absence of the necessary substance from the

defendant's affidavit is recognised by Theobalds J. who describes the
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defendant's affidavit as "a pathetic attempt to provide reasons

why the Injunction should not have been granted in the first place®.
The prior consideration however is, as Theobalds J. recognises,

whether the plaintiff’'s evidence discloses material upon which the

Mareva Injunction should have properly been granted by Reid J. in

the first place. iIn the view of Theobalds J. it should not have

been and this led him into making the order for the discharge of

the Injunction. He bases his conclusion on the fact that:

(a) the plaintiff has not filed his
statement of claim;

(b) on his assesgsment that if the
evidence in the plainuviff's
affidavit based on information
and belief are excised, since
no sources arc referred to,

) there is no evidence affording

‘ "a proper basis upon which the
Mareva injunction was granted
in the first place".

With regard to (a) the grant of the Mareva iInjunction nced

‘not await the filing of a statement of claimm. Indeed sometimes

this protection is afforde¢ by a Court ceven before the filing of

i

the writ of summgRs if the affidavit before the Court discloses the

‘urgency. The writ of summons in this case has an endorsement which

sufficiently discloses the nature of the claim. The affidavit of
the plaintiff sets out the facts upon wihich the plaintiff relies
to support the claim at the trial, and at this stage puts forward
for the consideration of the Court in determining the grant of the
Injunction.

With regard tc (b} the first ton paragraphs of the plaintiff's
affidavit defy the Judge's conclusion of an absence of material for
consideration as to whether or not to grant the Injunction.
Paragraphs 12 -~ 13 depone only as to the state of the plaintiff's
lack of knowladge of the cxistence of other assets available to
meet its claim if the action succeeds., It bhaffles me as tc how this
can be grounded in the way the Judge requires - that is the “stating

of the sources of his knowledge, information and belief". The
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defendant . placed in 2 position of heightening “he awareness of

the plaintiff and calming its fears by disclosing some of his other
assets 1s merely content to rely on a statement that he has “sub-
stantial assets in Jamacia®. This in my view is very unsatisfactory,
particularly within the forum of a jurisdiction in eguity and an
allegation by the plaintiff of fraud. Paragraph 14 which states the
belief of the plaintiff that the defendant is likely to "remove or
otherwise dsal with those assets in such a manner as te frustrate
any judgment which may be awarded against him, unless restrained

by the Court” must be examined in the light of cother allegations
in the preceding paragraphs of the affidavic to see if there is

sufficiently disclosed behaviour on the part of the defendant which

()

would reasonably lead the plaintiff to have this kelief. Is thoer
a risk that the defendant will act in the way the plaintiff believes
with the result that a judgment in his favour would remain unsatvisfied?
In thig latter regard the nature of the cause of action and the facility
of the defendant based upon his employment experience and former conduct
in relation to his Bank accounts to move funds swiftly to different
parts of the world is not o be ignored.
The approach of Theobalds J. should have been to examine the
evidence as a whole to determine whether in his view:
{1} the plaintiff had at least shown
"a good arguable case®;
{ii) the discharge of thc¢ Mareva in-

junction would create a real risk

that a judgnent or award in favour

of the plaipntiff would rewain un-

satisfied.
The reasoning of Theobalds J. follows a completely different route.
FPurthermore his evaluation of the evidence indicates a misunderstanding
of its purport which led to obvious errors in his assessment.

An appellate Court is always reluctant to interfere with the

exercise of a trial Judge's discration, The Court will however do so

in certain limicaed circumstances which include “the ground that it
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was based on a misunderstanding of the law or of the evidence
before him or on an inference tha* particular facts existed or

did not exist ..." {See judgment of Lord Dipleck in Hadmor Productiong

Ltd. v. Hamilton (1982) 1 All E.R. 1042 at p. 1046, cited in the

judgment of Carey J.A. in Kingsley Cooper v. Fitzgerald Hcpe Howard,

Lois Angela Howard and Managemeni Communications System Limited,

LR

Supreme Couxt Criminal Appeals Nos. 22 and 31 of 1989 delivered on
the 1Zth of June, 1989;.

We were concerned with the guestion c¢f whether the Mareva
Injunction could properly be made in respect to assets of a
defendant outside the jurisdiction of the Jamacian Court to wit the
defendanf“s assets in Miami, Florida. The authorities satisfy mne
that the Injunction can be made in relation to assets of a defendant
held worldwide, as the remedy is in personam and the defendant
would be in contempt of the Court's order if he breaches the Injunction
in relation to the assets wherever held. A sufficient sanction €xists
not onlyin the usual penalties for contempt but additionally in that
the Court could bar the defendant's righi to defend if he disobeyed

the order. I[See Darby & Co. v. Weldon (Mo, 2) (198%) 1 All E.R., 1002].

In the circumstances therefore I would allow the appeal and
restors the order of Reid J. granting the Mareva Injunction in the

following terms:

“On an undertaking being given by the plaintiff
or his attorney-at—laws

(1) To abide by any Orsder of the Court
as to damages should the Court
hereafter be of the opinion that
the Defendant or any thircd party
given notice of this Order have
suffered any damages that the
Plaintiff ought to pay.

(2) To pay reasonable costg and expenses
incurred by any third party given
notice of this Order in complying
with the samne.

IT IS HEREBY ORDERED THAT:

{a) The Defendant be restrained, whether
by himself, his servants or agents,
or howsocver otherwise from disposing
of and/or dealing with his assets
wheresoever situate in so far as the
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same do not exceed the sum of

UsS$400,000.00 and in particular
from withdrawing or transferring
the funds in his accounts at
Jamaica Citizens Bank, until

judgment or furither order herein.

(b} Liberty to the Defendant ard any
Third party affected by the
Crder to apply on nctice to the
Plaintiff’s Attorneys-at-law to
set aside or vary this Grder.

PROViIDED THAT:

This Order is declared to be of no
affect against, and is not intended
to bind any Third Pavrty outside of
the jurisdiction of this Court,
directly or indirectly affected by
the terms of this Order, unless and
until thais Order shall be daclared
enforceable or recognizad or is
enforced by any Court of the juris-
adiction in which the Defendant's

assets are situated and 1in particular,

“he Courts of the State of Florida
in the United States of america®.
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FORTE, J.A.

This is an appeal which challengss an Order by Theobalds J
discharging a Mareva injunciion granted by Reid J on an ex parte
(;) summons taken out by wne appellant and which ordered:in part as

follows:

"(a) The Defendant be restrained, whether
by himself his servants cr agents,
oxr Howsoever cotherwise from dgis-
posing of and/or dealing with his
4538¢1s wheresoevey giltuate in so
far as the same 4o not =xceed whe
sum of U.5.5400,000 and in parcicu-
lar from withdiawing or itransferring
the fuunds inr nis accounits &t Jamaica
Citizens Bank uniil judgment ox
further order tnerein.,®

(w? That the Courts In our jurisdicuion have the jurisaiction to grant
Mareva injuncitions was establisied in the unreported case of

Bertram Watkis v. Anthony Simmons et al $.C.C.a. 46/87 delivered

on the 1bth July, 1558 in which Kerr, J A 1h accep:iing the English

procedure as applicable to cur jurisdicrion sceted as follows:
“Iae jurisdiciion Lo grant a Mareva
injunciion 15 well astablished.
In the mMareva case the English Court
of Appeal considered the general
principle of reszpectable antiquity
g expressed in Lister v. Stubbs (1890
<h) 45 Ch., D. 1 (1886-90) All E R Rep.
797, to the =ziffect that the Court
has no jurisdiction to proL&ct a
creditor before he obtains juagmenc.
Wevaircheless, 1t was held wha:s the
jurisdiction conferrud by Section
45 of the sBupremg Court (Consolida-
vion) Act 1925 was sufficiencly
widse o confer jurisdiction Lo
grant an interlocutcory injunccion;
"If 1t appedlrs that the debu is
due and owing, and there is a
dang<r that whe debror may
disposa of Dis agsous &0 as
. to defeat iv before judgment.,
C“\ the Court has jurisdiction in
: a proper vass Lo grant an
interlocutory Jjudgnznt 50 as
o prevent nim disposing of
those ass<@ts. [o7 Seams to
me that this 15 a properxr cese
for the exercisc of this
jurisdicrtioen,’
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"pear Lorxd: Denning at page 215. Section

45 of the English Act is similar in
terms and purpose to section 49(h) of
our Judicature (Supremé Court) Act, the
relevant part of which reads:; -: ...

"A mancamus 0or an inju ction may be

granted or & receiver appointed, by
an intsrlocutory oxdnr of the Courx:,
in gll cases an which it apprars to
the Court o be just or coavanientc
that such order should bae magw; and
any such ordsr may be made wlither
unconditionally or upon such terms
and conditicns as th~ Couxri ©hinks
Just, ..."

Consequantly, before dealing specifically with the facis and

issuns which arcse for considerstion in this appeal,

be

appropriats:

it would

to examine what have bocoma escablished guscelincs

in England for tho granting of such injuncticns. The matter was

comprehonsively dealr with in the cas: of Ninemia Maritime Corp

v. Trave Schiffahrtsgesellschaft mbH & Co KG The Niedersachsen

11964

1 All E R 398 (hercainafirer called the Winemia

delivering his judgment at the inter parses hearing M

cas<).

uscill J

In

commentaed generally on the development of the HMareva injunction.

He

said:

"Originally, ihe relief was rcescrved
for cases where the croditor required
protaction until the heaanq of an
ESC Ord 14 summons, founded on a
aekbt which was undisputed or indis-
putable. 1n Rasu Maritima SA v
Porusahaan Pertambangan Minyak Dan
Gas Bumi Negara (Pertamina) and
Government of Indonesia {(as
intervaeners) (1677; 3 A1l E R 324,
19787 9O B 44 the jurisdiction
was enlarged, so as e ensble
39CUrivy te be granutad in rospect
of claims againsi forcign
dofenaants which wers not appropriate
for summary judgment., Subsequantly,
ihe procsdure has expanded 16RO

fields fer removod from the commarcial
world in which 1% was first dzveloped,

and at wbe same cvime the principl=zs
nave becen raefined, so0 as to proviag

cartain safs-guerds for a defendant or

other porsen whe might suffer hard-
ship 1f subjccted to an order in the
unadorned form which was in usc at
ths outset.”
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The principles to which kustill J referred are adequately set
out in the acadnote to tne repert of the casa. Lt statess

“Tho cest to be applizd by the court
when deciding TO Q2XSrcise Lus
statutory discretion to grant a
Mareva injunction to a plaintiff
pursuant to s 37a of the Suprems
Court Act 1981 whenaever it uppoars
to tho court to oe just and con-
voniaent to 4o so s wnather afycr
the plaintciff has shown cthat he

has at least a good arguakle case
and afv<r considoerang the whole

of ithe =vidancy befers the ccurt,
che refusal of a Mareva injunction
would :involve & real risk tnat a
judgmont or award in che plaintiff's
favour wculd remzin unsetisficd
bocause of the dufendanis rezmoval
af assets from the jurisaiction

or dissipation of asseius wichin the
jurasdiction,”

In dealing with =whe first limb of the requived considerations
Musti1ll J (page 4UZ), after making refercnce te the cases citaed in
argumaznt concludad:

"These cases acre not casily recon-~
ciled, but to my mind they
e¢stablish that the strangth of
the plaintiff's casae is iLolevant
in two distinci respects:

(1) the plaintiff must have a

cas2 of a certain strength, oeforg
vhe question of granting Mareva
relicof can arise at all, & will
call this tho 'threshold’ ;

(2) oven where vihe plaintiff
shows ihat he bhas a casc which
reaches the threshold, *he
strongth of his case is to be
weilghed in ¢he balance wiin
other facters relevant to the
excrcise of the discretion.

it secms to me plain Lnat the
sccoad proposition is Justifiad
by common sense2 and by the
authoritices,”

In determining tng "threshold® Mustill J at page 403 relied
on what he described as the foundation authority i.e. the Pertamina
case [1977] 3 All E R 344, and in particuler dicta of Lord Denning

M R at page 334:
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"$o I would hold thet an ordasr restrain-
ing renoval of assets can be mads
whenever che plaintiff can show that heo
nas & 'good arguable casc’., That 1s a
test applied for sorvice on a dafendant
out of the jurisdiction: sae
Vitkovice Horni a Hutni Tezirstvo v.
Rorner; «nd it is a good testi 1n whis
procedure which is appropriate whab
dcfendants are our cf thoe jurisdiction.
£i is also in conformity with the test
as to the granting of injunctions
whinever 1t is just and convenianc as
laid down by the Housc of Lords in
America Cyanamid Co v. Ethicon Ltd."

It is of relevancs, howover, as Mustill J stated, to note
that at the time of the Pertamina dacision, "Lt was not the law as

i1t is now that cwhe Marzsve injunction applies to persons rosident

in the United Kingdom." S=ze also tas cas® of Barclay-Johnson v,

Yuill {1980} 3 All E R 190 where it was held inter 2lia per
Sir Robert Msgarry V C that the grant of a Mareva injunction was
not barr<d merely because the defendant was not o foreignar or a
forcign-~-based puison.

in asking tnc meaning of "a good arguable cas2® Mustill J
concludaad at page 404:

"Iin these circumstancses, i consider
that the right course is 1o aqopt

the test of a4 good arguable cas«,

in the sense of o case which iLs more
Than barzly capabls of seriocus
srgumanrt, and y92v not neccessaiily
one which the judge believes to have
& bettcer than 50% chance of success.”

Turning to the sccond principle for ccnsideration, i.e. the
risk of removal or dissipation of asscis, after examining several
cases on Lhe point, Mustill J concluded:

"Wevertheless, cartain themes can

bz seen to run through the casas.
It is nor enough for the plainuviff
to assert & risk rhat the assets
will be dissipar=2a. He must
demenstrats this by sclid 2vidence.
Thnis evidence may takoe a numbsr of
diffarent forms. It may consist

of direcy evidencc that the defendant
has previocusly acted in 3 way which
shows that his probity is not o be
relied on. Or the plaiantiff may
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show what typs of company the
defendant is {(wbaore it is incor-
porataea, what are its corporana
stiucrurs and A4ss3ts, andg S0 on)
80 as to raise an i1aferoncge vhat
tho company is ot fo b2 rzlied
, cn. Ox, again, the plaintiff
N may be able to found nis casc on
the fact that iaquirics about
the characterastics of the
dufendant have lad to o blank wall.
Procisely what form the ¢vidence
may taekoe will depend on tho
particular circumstancss cf the
C

5 QL i
aA8a,

Y

P

The guidelines set out by Mustill J wero approved im thg Court
of Appaal per Xerr L J (supra at page 419) who stated thus:

¥in our view the Lest is whevizr,
. on tne¢ assumpition that the

<_\ plainziff has shown at lsast 'a
gooa arguable casc', the court
concludes, con the whols of the
evidencs thorn before it, thatr
tne refusal of 2 Mareva winjunc-
ion would inveolve a wgal risk
that a judgmcent or award in
favour of the plaintiff would
remain unsazisficd,”

Bafor: a Mareva injunction can be grantod therzfore; two things

must be established;

' {1) thac the plainciff has a

B good arguable case the

’ stanaard of which 1s ovidence
which is more than baraly
capable of serious argumont,
but noil necessarily having a
50% chance of success, and

¢

(2; ‘'solid evidencs® that thore
18 a roal risk tnat the asscrs
will be dissipacaed, eichar by
removal or in soma other way and
that conseguently a judgment or
avard in favour of the plaintitf
would remain unsaczsfiod,

Before, howevor sapplying in2sc principles to the instvant case,
\f \ L . , . . .
<;/ two other mactters ariss for determinatvion:

(1) At the iruvsr part=es hearing,
on whom lay ths burden of proof,
and

(2z) Can thoe Mareva injunction
cxtend to asswts ouvsias of the
jurisaiction.
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1. Burden of Proof

The quastion arose, 1L appcars, bocausc of the history of
the case.

Razid J in the ex parte summons granted thne Marova
injunction "until trial or until further order.® As a result
the defendant/rospondent had to apply to have the injunction
discharged, and it is upon that latter summons that the matter
wes heard inter paervtes.

Beofors us, Mr. Normaen Wright scught to acgue that the

injunctieon was irrzgular, in that i% was nov made for 3 limited

period, which would have nacessitatad. tho plaintiff, applying
for a continuance of the order, in which evaent the plaintiff

would have had te <staplish & case for such an ordcr. The

Y

argument that the crder was irraegular for the rsasons advanced,

is8, in my view, unmeritorious. Mr. Hylvon in replying to this
contentcion veferred the Court o several cases in which the
orders for Maraova injunction were oither exactly in the terms of
the instent ordsr, or were mads 'until further ordar'. In the
zext entitled "injuncrions” by David Bean (4th Edition) at page
€5, the author states:

“The present practice of the Queen's
Bench Division, including the
Commercial Court, on ex parte appli~
cations for Mareva injunctions is
to grant an injunction until judgment
or further order, that 1s co say
without a return date being specifiid.
This avoids tha neaed for & second
hearing in cases whers the defondant
does not seck to contaest Lhe crder,
but allows the Getfondant to zpply
in the usual way for the injunction
to be dischargod. [n the majority
of cases no such application s made
and the iajunction is allowed teo
continue until the dispute is
resolved, In Z2 Ltd v. A and others
19821 ¢ B 558 Kerr LJ expressly
approved the practice cf not
spacifying a return date on the ex
parte hearing.”
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[ would tharefore conclude that thore was no irrxegularity
in the order for Mareva injunction made by Reid J.

In theose circumstancas, where tne defendant, given wie
indefinite pariod of the injunction, applies for its discharge,
on whom lizs the burdsn? This gua2stion is answored in tho
Ninemia case (supra) to some ex.ent, in the following passage
from the judgment of Mustill J (page 409) which was approved by

this Court in the case of Watkis v, Simmops (supra at page 10):

¥ ... The judge wno hears thoe procaed-
ings inter partes must decids on all
the ¢ovideonce laid pefore him. The
cvidence adduced for tho adefendant
will normally be looked at for the
purposss of deciding whether it is
¢nough to displace any inferences
which might otherwise b. drawn from
the plaintiff's avidenca. But i sae
no reason in principle why, 1f the
defendant’s svidonce railsaes more
guustlions than it answers, and dogs
SO in 2 manhsr which tends Lo
enhance rathoy than allay any
justifiable apprehaension concerning
dissipation of ass~<ts, the court
should p2 obliged te laave chis out
of account. On the othsr hand, tho
plaintiff has no right to criticise
the defendant's ovidencs, for
omissions or obscurities. Tho
defondant is zntitled co choose for
himg21lf what evidenca, if any, he
aaduces, The leoss impressive his
gvidenca, the less affective it will
b2 to displaceo any adverse infercnces.
But there must bz an inference to
b= displaced, if the injuncuion is
to stand, and commuant on the dofendont's
evidence must not bae faken soc far that
the burden of procf is unconsciously
reversed,”

And again in the same case on Appeal beforc tne Court of Appeal
where Kerr LJ staved at page 422:

", Whaither the incer partes hearing
takes the form of an application by
tho dzfendant to discharge the
injunction, as 1s usual in the
Commercial Courtw, or whether, as in
the Chancery Division, :h2
injunction is only grantad for a
limited wimc and thero is then an
inter partes hearing with regard to
whether or not it should be continued,
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"the judge must consider the whole

of the evidence as it then stands

in decirding whetinocr co maintzin

or continug, or to dischargae or

vary, the order praviously madGe,*

In thes? circumstancss, on the inter partes hearing, the

Court would b< obligud to look at the eovidonce as a wnole to
derermine, whoether there is a good arguzble casw, and whether
thara 1s a risk thav the defesndeont's assets may be dissipated
thercby making futils &« judgment in favour of the plaintiff at

itrial.

2. Can Mareva Injunction extend to Assets outside of
Jurisdiction?

This question was dealt waith in the case of Derby & Co

Ltd and others v. Weldon and others (No. 2) {1989 1 All E R 1002,
where Lord Donaldson MR (PP. 1006-9) approved in substancs the
following dict: of Sir Nicolas. Browno-Wilkinson VC in

MBPXIL Corp v. Intercontinental Banking Corp Ltd [1975] CA Transcript

411

"1t hes beoen said many timss that
Mareva relief is a developing
fizld. Therse is no doubi that
as & matter of English law this
ccurt has Jjurisdiction to grant
reliet against any party properly
bafore 1t in relation vo asscts
wharever situste, However, the
circumstances under which such
jurisdiction should be axercissd
must depend on and vary with
the circumstances of avery casea.
The rationale of the earlior
decisions was plain: tihe court
was seeking to freezc assocts
against which an oventual judgment
in th2 English court could be
enforcea., In my judgment the
earlier decisions merely show
what was a scttlaed practice 1in
the ordinary case: that is to say
in a cas¢ where thaere was no
guestion of extending the order
beyond local assets. For myself,
I believe that the practice of
r¢quiring some grounds for
believing thsre arz local assets
is still applicable in such casa,.
But the thres raecent Court of
Appcal cases war?2 not thae normal
caza [ see Babanaft Intzrnational
Co SA v. Bassatne [19895 1 All ER
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"433, [1989]2 WLR 232, Republic of
Haiti v. Duvalier (1958%] 1 All ER
456, (19891 2 WLR 2¢l &nd Darby &
Co Ltd v, Weldon (Wo. 1) {1969]
1 All ER 469. {1989] 2 WLR 27¢].
in each judgment the Court of Appeal
o stvressed they were very special
(y‘? cases. They involvad & claim for
Marveva relief over asscis not
situate hera, If ctho case cf
Derby & Co Ltd v. Weldon (No. 1)
bafors the Court of Appeal was a
very special case, so is this
applicztion, which is intimatcly
linked with cxactly the same matter,
in my judgmeni, [ am froe to
exercise the undoubuad jurisdicrion
to make the orders scught in the
particular circumstancas of this
cass., But, to my mind, chree
requirements oughi. to be satisfied
; before the court takas the oxtremc
(-g stop thaet is asked for in this
- case., The first requirement is
that tho special circumstances of
the case justify such an exceptional
order. Sccond, that the order is
in accordance with the rationale
on which Mareva relicf has becn
basad 1n the past. Third, that
the order does not conflict with
the ordinary principles of inter-
naticonal law.”

Based on the rationale and the purpose for granting Mareva

relief i.e. that no defendant should be permitted to take action

- which may frustrate subsequent orders of the Court Lord Donaldson MR

(page 1009) opined that:

"1f for the achicvement of this
purpose it 18 necessary to make
ordars coacerning foreign assatis,
such orders should be made,
subjaect, of course, Lo ordinary
principles of international law.”

He however expressed the view that -~ (page 1009)

"The existence of sufficient assern

within the jurisdiction is an

, excellent reason for confining the

A jurisdiction to such assets, but,
other considerations apart, the
fewer the assets within the juris-
diction the greater the
necessity for taking protective
measures in relation to those
outside it."”
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In accepting the abcve dicta as a correct stanement of
the law, I would conclude thav the Court has jurisaiction to
grant a Mareva injunction which extends fo assetsoutside of
<~j 1ts jurisdiction providaed that (i) there are special circum-
stances for doing so, (ii) the orxder is in accordance with
the rationale for granting such injunctions i.&. tO prevent
a defendant from teking action which may frustrawe the
plaintiff rscovering tne fruits of a subseguent judgment, and
(111i) that it does ncn conflict with international law,
The proviso in (iil) on the face of it, presents some
difficulty, firstly in relation to how such an order woula be
(;; enforced, ond secondly, whether it would in fact be in conflict
with the laws of the country imn which the assets reside,
Lord Donaldson disposad of these two ‘difficulties' in
this ways
(i) page 90 -
“.«. I thirnk that a sufficient sanction
exists in c<he fact that, in the event
of disobadiencs, the court could bar
the defendants' right to defena. This
. is not a consequence which they could
C;j contemplate lightly as thay would
become fugitives from a final judgment
given against them without their
explanations having been hesrd and
which might well be enforced against

them by other courts.”

(ii) As to the impact of international law Lord Donaldson
ftelt it had two aspects -

(a) *the naturs or content of the
rder itsclf and

(b} the =ffect on third parties
P As to (a) he cencluded that Mareva injunctions operate solaly
in personam and conseguently do not normally offend the consi-
deration of comity which roquira courts of one country to
refrain from making orders which infringe the exclusive juris-

diction of the courts of other countrias.




r’\
N ki
S~

-27~

it follows that as thz Mareva injunctions operate in
personam, the sanction in (1) would be the effective measure
L0 persuade the dofeorndant into complying with the ordaer.
(b) In order to protect the rights of third parties Lord
Donaldson as did Nicolas Browne-wilkinson V C in the Babanaft
case {1929 1 All E.R. 433 expressa2d the view that this
Aifficulvy could be solved by the addition of a proviso to
the injunction. Tae following is the proviso suggested by
Lord Donaldson. He introducad it thus:

“What should be done? I should prefer
a provisc on the following lines:

"PROVIDED THAT, in so far as this
order purports to have any extra-
territorial effect, no person

shall be effected thereby or con-
cerned with the terms thereof

until it shall be declared
enforceable or be enforced by a
foreign court and then it shall
orly affect them o the 2xtent of
such declaration or cnfcrcement
UNLESS tney are (a) a psrsomn to
whom this order is addressad ©r an
officer of or an agent appointed

by a power of attornsy of such a
parscn or (b) persons who are
subjact to the jurisdiction of

this court and (1) have be=n given
written notice of this orasr at
thaoir iosidencs: or place of business
within the jurisdiction, and (1i)
ar< able to prevent acts ¢ omissions
outside the jurisdiction of this
court whiich assist .n the breach of
the terms of this order.”

How than do the above principles apply to the circumstances
of this case?

In support of the ox partsz summcns for the Mareva injunction
the plaintiff relied upon the affidavit of Mr, Ewart Scott, the
Acting Managing Director of the plaintiff Bank. The affidavic
states that thc plaintiffi offers to the public internationally

honourad credit cards under licence for Visa International
and Mastar Card Intatnational and that the defendant was smployed

to the plaintiff Bank up until 1lst Cchtcber, 1993 as General
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Manager with responsibility for technology and operations and
in parcicular for the processing of Credit Card Transactions
involving credit cards issued on the auchority of Visa and
Master Cards Intvernational. The affidaviv, after declaring
that the plainciff Bank, conducted a thorougi internal investi-
gation, sets out certain acts of the defendant, which resulted
in his dismissal and in the plaintiff filing a writ of summons
in which several claims are made against him.
For convenisnce, ic would be appropriate to set out

hereunder the indorsement of the writ of summons:

“Phe Plaintiff's claim i1is against the

Defendant for:

1. Damages for breach of contract

of employment.

2. Purther and/or in the alternative,
damages for conspiracy.

3. PFurther and/cr in the alternative,
damages for deccit,

4, PFurther and/or in the alternative,
damages for negligenca.

5. Costs.
6. Interost.

7. An injunccion Lo rescrain the
Defendant from disposing of and/
or dealing with his assgts where-
soever situated in so far as the
same do not oxceed the sum of
US $4006,000.060 uncil judgment.

Mr. Scott detailed th: allegations against the defendant

in paragraph ¢ of his affidavaii which reads:
“¢., More specifically, the Defendant
between April and August 1993:

(a) Established credit card
relationships with certain
tolemarketors in the United
States and Antigua, without

the authority or knowledge

of the Bank, without carrying
out the appropriate credit
checks and procedures and in
contravention of the conditions
of the Visa international
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“License, which prohibits licensee
Banks from entering into credit
card rolationships with Merchants
carrying on business outside tha
licensee Bank's region;

(b) Delayed complying with
instructions from Visa International
and Master Card International for
dealing with such relationships;

(c) Delay=d communication to
executive management of cha
Plaintiff Bank of problems which
arose pertaining to the said
oparations;

(d) Circumvented exccutive manage-
ment's instructions to terminate
such arrangaments by assisting in
the setting up of a fictitious
office in Kingston for one of the
said Telemarketers;

(c) Authorised payments to the said
Telemarkotcrs totalling over

Us $400,000.00 which authorisation
was cither fraudulent cor grossly
negligent;

(£) Improperly causz2d or allowed a
portion of the res=erves neld by the
Plaintiff Bank to meet potcntial
liability arising from disputed
charges to be paid out of the Bank,®

In paragraphs 8 and 9, the stats of the defendarnt's accounts held
in the plaintiff Bank is disclosed, and as it may be necessary to
refer specifically to the allegations therein, the paragraphs are
set out hercunder:

"8, The Defendant is the holder of
two accounts (numbercd 4000060719
and 100001160) at the branch of
the Plaintiff Bank in Miami,
Florida, in the U.5.4A. Botween
April and August of this year,
various sums werce doposited into
those accounts, totalling
U3$412,137.u0. The Defendant
over the same peyriod withdrew
from those accounts US $356,478.00
some by chegque and some by wire
transfer ©o Hong Kong, among other
places. Thera is now a balance of
US $84,535.63 in tha said accounts,
Iin addition, he has two Certificate
of Deposit Acccunts containing
US $4,761.01 and US$5,229.88,
respectively.
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*9, The Defendant also holds throe
accounts at the Plaintiff's King
Street Branch, which as at today's

J$411,608.00 and J$60,937.00
raspectively.

There are thereafter allegations of the dofendant's unsuccassful
attempts to transfer or withdraw funds neld in the accounts but
at timss prior to his notification of the (ex partae) Marove
injunction agains* him. Then ki. Scoti swaars that as far as

he is aware the defoncant does non have sufficioznt assats in

this jurisdiction to cover the ciaim in the action ana that the
only liguid assets of the defendant against which any judgmant
could be executod are the funds held in the pleintiff Bank's
Miami branch, and doclares in paragraph 14 that he and the plaintiff
ar¢ of the belief that the defendant is likely to removse: or
otharwise deal with those ass2ts in such @ manner as to frustrate
any judgmant which may be awarded against him, unless restrained
by the Court.

On the other hand, in support of his summons to discharge
the jurisdiction, the daefendant filsd an affidavit which was
described by Theobalds J in his reasons for judgment at the inter
partes hearing, as "a.pathctic attempt tTo provide reasons why the
injuncticn should not have been granted in the first place.”

Such a description, though giving the imprassion that the learned
trial judge was incorrectly placing a burdan of proof on the
defendant, is in my viow understandabl:s: in the circumstancas where
the affidavic consists of a merz general denial of tne allegations
of misconduct including what may well amount to fraudulent conduct
on his (the dafendantis) part.

The l2arned judge, howevar, in spite of his comments in
respect of the quality of the defendant's affidavit, nevertholess
went on to ¢xamine the content of tho plaintiff's affidavit in
order to determine whether on that evidence the injunction should

be dischargad., He said:
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“On the other hand, the plaintiff
having filed the Writ of Summons
he¢rein has not followed it up with
a Statement of Claim. . Thé plaintiff
has put forward, in my viow,
evidonce based on informetion and
belicf without stating the sources
of his knowledge, information and
belicf., If those¢ paragraphs are deleted
there is nothing on the face of the
Affidavit which I could considar as
a proper basis on which tho Marasva
Injunction was granted in ihe fiist
place. There 1s a duty on the
Plaintiff vo havz put machinery in
place co avoid this and if that had
bzen donae this would no: have happanaed.
The Plaintifffs affidavit bears out
that there was no juscification or
further justification for tha Mareva
injunction to continue. Tas
Plaintiff can sezxk his remedics
without the injunction continuing
any further.”

With these words, the learned judee granted the applicacion to
discharge the injunction.
At the hcaring of the appeal we were informed that the
paragrapns Lo which the lescned judge rofsrred, in coming to
his conclusion were puragraphs § - 14 of kr. Scott's affidavit,
becausa iv. followad upon submissions made by t.ac respondent
bafore Theobalds J. The basis of this submission was scction
408 cof tha Civil Procedure Cods: which states as follows:
"408. Affidavits shall be confinod
to such facts as the witness is
ablz: of his own knowlzdge to prove,
except that on interlocutory pro-
caedings or with leave under
csection 272A or section 367 of this
Law, an affidevit may contain
statements of information and
oelief, with the sources and grounds
theroof ¥
Is the coatention that the affidavit breached tnis section,
valid?
Paragraphs 8 and 9 speak. to facts which in my opinion,
would bs to the knowledge of thoe deponee, his being in the capacity
of the¢ Acting Managing Dircchtor of thw plaintiff Bank. Paragrapns

10 and 11 speak to the source, - and grounds of the

information and for convenicnce are set out hercundays
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"Paragraph 10:

I have been informed by the General
Manager of the Plaintiff Bank's
Miami Branch, William Hinds, and do
verily believe that on the 4th
October, 1993, the Defendant
instructed the Branch to transfor
some of the funds currently
standing to his credit in the said
accounts to another Bank, and that
on the S5th October, 1993 the
Defendant attempted to withdraw
some of the funds from these accounts.

Paragraph 11

I am advised by Mr. Loren Edwards,
the Manager of J.C.B.'s King Street
branch, and verily believe that at
approximately 11:00 a.m. this
morning, th: Defondant called him
and indicated that he wisncd to
immediately close all his accounts,
both at that branch and at the
Miami branch."

Paragraphs 12 and 13, in my view speak merely to the
limitation of Scott’'s knowledge as to ths respondent‘s possession
of other assets other than those set out in paragraphs 8 and 9.
Then paragraph 14 of the affidavit speaks to the belief of Scott
and the plaintiff,. based on the allegations made in. the fore-
going paragraphs, that the rezspondent was likely to remove or
otherwise deal with the assets "in such a manner as to frustrate
any judgment which may be awarded against him, unless restrained
by the Court."”

In my view, none of these paragraphs are in breach of the
Civil Procedurs Code, and could.have been considered in

detzrmining whether the Mareva injunction should be discharged.

In any event, much of the contents complained of were admitted

in the respondent's affidavit €.g. in relation to paragraphs 8 and?9

where the respondentthough not admitting the sum alleged to be held
in the various acccunts, did however admit to having the accounts

alleged (sce paragraph 10 of his affidavit).
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In pearagrapn 11, the ragpondant states what amounts to
an aamission of the contonts of paragrapns 1v and 11 of Mr. beott's

affidavit. H2 said:

paragrephs lu and 11 of Mr. Scott's
affidavit wers taken as 2 direct
result of my loss of confidence in
tihe Jem=zica Citizons Bank and in
sccordance withh my desirce to
immadiztely terminate my Customar
Rilationship with tho Bank, having
eoen terminatsed As an Emnployso of
the sald instiitution.
That my recora of employment up te
tiien tame of the purporicd dismissal
will show that I heve always
conauct <¢ mys«lf in rnspact of my
okbligarions 171 A Yosponzible mManpsr,
B and [ nave absolutaly no ratantion
_(u} of acting otherwis., or of attempting
a to ovade oy frusirate any judgment
or ducision lawfully obiained against
me: . a

<f\' "eo. That my actaions reoforrcoa o in

Th~ foregoing asscessmant of the effiuavits aemonstrates
that tha learnsd judgs was in crror, when he folt that he was
unable to r2ly on certainr of the paragraphs in Mr. Scotu's
atffidavaic, and in my view 4idé not therafcrs exercisa his dis-
cretion on the basis of all the covidonce before him,

<;wx Consequently, *his Court is ontiilzda to lock at 21l the
evidone? and theoreaftor devermine whethzie the ordar granting
the injuncticon was corroct in ell the circumstances.

On the ovidencs, as s whols, can there be a conclusion
that there was a gooa arguable casae? The plaintiff alloges
that the respendenz, whil. an smployes of its Bank, conducted
himself in circumsiances which amounrn d to aitner a fraudulsnt
or negligent troatment of its funds,rosulting i1a loss ol an amount

( \} of about Us $40¢,u00. In my visw tho contant of the respondents
affidavit and in particular his general denial in the face of an
allegation of fraud made against him does not displace the inferences

arising in the evidence of the appecllant, which clearly discloses 2

good arguable case.
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In relation to whather thers was a risk that the respondont
may ramove the funds or otherwise deal with them in a4 manner such
as may frustrate any judgment roccoveraed, I would conclude cthat his
obvicus knowledgs of isternacional finance, viz undisputed practice

in invernational financial dealings, and Dis own admission that
he is desirous of removing the funds (though giving an explana-
tion for samz) amounts to sufficicont <vidence upon which it can oo
concluded tnat thore would be such & risk.

As to whethor tht order can exicnd to forvign assets, in

keoping with the decision in Derby & Co Ltd v. Weldon (No.2) (supra)

7 would so coaclud~. Thy ordor, a3s it rofrrs to "assets wheresoever
situat=" and given the allaegations of fundas 1w the Miami branch
of thc Appellant's Bank, in my vicw corcectly includes these
ASSLS.

in addixion, tho proviso, in my view is sufficiant to
protect third party rigats, and is in keeping with the suggestod

wording in Derby & Co Ltd v. Weldon (No. 2) (supra). It statcs:

“PROVIDED THAT:

Phis Qrder is declarad vo be of no =ffect
sgainst, and is noit intondad te bind any
Third Party outsics of tihe jurisdiction
cf this Court, drirrctly affccted by tho
zerms of this Ordcr, unless and until
this Order zshall ba dqclarcd onforcceble
or racognizasd or 1 onforced by any
Court of tht jurisdictiom in which tne
bofondant's assots are situetad and in
particular, tho Courts of thoe Stats of
Florids in thae Unitaed States of amurica.”

Fer tanssc reasons I woula asllow the app-al, set aside the
orasr of Throbalds J and restors vhe HMareva injunction on tae
terms and conditions grantcd by Reid J. The respondent, should

pay the costis botl her< and below.
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DOWNER J A

Dalton Yap, the respondent was formerly employed to
the appellant, Jamaica Citizoens Bank Limited - The Bank - in
# high managerial position. The Bank nas stated that he was
specifically rcsponsible for the technologicial and operational
aspects of tne kaster Card International and International

Visa Credit Card operations of the Bank, ana as such, was in

a position to establish improper credit cara relationship

worldwide with Telemarkaters to the prcjuaice of The Bank as
regards 1cs principals, as alleged. The other allegation
was that, as a manager, he conspired wicth others to set up a
fictitious office o defraud The Bank of its funds. These

allegations also suggest that thers may have been o

“fraudulent breach of fiduciary duty.® Seec Reading v Attorney

and {19511 A C 502.

o2}

7

The affidavit evidenca discloses that he‘oparated a
number of accounts at an agency of The Bank in Miami Florida,
which is outside the jurisdiction of this Court, but not
beyond its reach. Additionally he opurated some five accounts
at the headquarters of The Bank in Kingston. These are choses
in action and tracing is a remedy at common law, if it is
proved that the proceeds of his 1llicit transactions were

deposited ia those accounts. Sec Bank Belge V. Hambrouck

L1921l 1 X B8 321,

The Bank dismissed Yap summarily on lst October 1993,
for fraud and misconduct end a crucial sentence in the letter
of dismissal reads "Until the Bank has satisfied itself that
no loss has been suffered any sum which may be due to you will
be withheld." On 8th October, The Bank instituted procezdings
with promptitddé against Yap and in the endorsemont on the
writ, The Bank sued for damages for breach of
contract of employment and in the alternative damages for

conspiracy, deceit, and negligence. also endorsad on the wric
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i1s the claim for a Mareva injunction. It

reads:

o

“7. An injunction te rastrain the
Defendant from dispesing of and/or
dealing with his assets whercso-
ever situvate in so far as the
sam2 do not axcead the sum of
US5400,006.00 until judgment.®

Whether this endorsement was prudent or necessary is dabatable

It adds nothing to the ex parte applicetion for the injunction

and 1if it had been served before the ¢grant of thoe Mareva

injunction was made, che funds it protected could have been

spirited away,

An appcarance was encered by Yap on i4th October 1993,

On the samc day the writ was filed, The Bank applied ex parte

for the mareva injunction.

In evaluaring The Bank's action,

it must be emphasized that becausa of the rapiadity of electronic

transfer of funds coupled with the absence of exchange control,

it is permissible in cases cf urgency te apply for, and secure

injunccive ralief on
is an undertaking to
{19841 1 ALl E R 39%s

1 QB 558 at 569 per

the basis of a draft

file it =afterwards.

affidaviy 1f there

s5¢¢ The Niedersachsen

at 400 and 2 Ltd v A-Z and AA-LL [1982]

Kerr L J. Since the summons applying

for the Mareva injunction, and the order made on it are at the

heart of this dispute, it is pertinent to set out their

relevant parzs. S0 far as the oxXx parte summons 1s concarned,

1t reads:

®,... an application on bzhalf of the

Plaintiff for an injunction restrain-
ing the Defendant, whether by himsell,
his sarvants or agents,
ocherwise from disposing of and/ox
desling with his ass«ts whaeresoovor

situate

in so far as the

QY HOWSORVCY

SAING

do

not exceed tha surm of Us$400U,000.00
and in particular from withdrawing
or transfcrring the funds in his
accounis at Jamaica Citizens Bank,
Mqiami, until judgmenit or further

order he

rein.”

As for the ¢x parte injunction, the co@rcive saction crdered

that:




"(a) 'I'he Defendant be rescrained,
whether by himself, his
Seyrvants or agencs, or howso-
ever otherwise from dispoesing
of and/or dealing wich his
assets wheresoev.:r situdate in
so far as the sama do notc
axcoeed tiae sum of US$400,0606G.00
and in particular from with-
drawing or +transferring the
funas in his accounts at
Jamaica Citizens Bank, until
Judgment or further ovder
horcin, ™

Then because the procedures of the couri always proviads
that the defendant be notified at the carliest time of che
prejudice to nim, from an order maac without his knowledge,
paragraph 1 of une Mareve injunction reads:

"1la Forthwith to seive a copy of
this Order upon the Defendanc.®

acditionally, there is the provision wnich yives the defendant
and any third party affected, liberty to apply. That sub-
paragraph stipulates that:
“{b) Liberty to the Daefendant

and any Third Party affected

by the Order tc =:pply on

notice o the Plaintiff's

Artornecys-—-at-law Lo set

aside or vary this Ordar.*
This right is enshrined in section 46 of the Civil Procedurc
Code.

What provisions governed the

award of this ex parte Mareva
Injunction?

The statutory foundation for the Supreme Court to
award injunctions is to bc found in scction 49 (h) the Judicature
Supreme Court Act which is modelled on section 25(8) of the
supreme Court of Judicature Act [1¢73§ (U.K.) now 37(l1) of the
Supreme Court Act of 194: as well as section 686 of the Civil
Procedure Codc. insofar as material section 49 (h) reads:
"49(h) Wwith respect to the law to
be administered by the Supreme Court,
the following provisions shall apply
that is to say—
... an injunction may e
granted ... By an interlocu-

tory order py the Court, in
all cases in which it oppears
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to the Court to he just or
convenient that such order
should be mede; and any such
order may be made either
unconditionally or upon

such terms and conditions as
the Court thiaks just.”...

Then in recognition that exceptional circumstances may warrant
an ex parte application, section 486 of the Cavil Procedure
Code reads in part:

“486 ...

'Ex parte' applications in special cases

But the Court or & Judge, if
satisfied that the delay causceda by
proceeding in tnce ordinary way would
or might cntoll irceparable ox
serious mischizf, may make s2ny order
"ex parte' upon such terms a&s to costs
or othcrwise, anda subject to such
undertaking (1f any), 2s the Court or
Judg< may think just; and any party
affecrted by such order may move to
saot it aside.”

In the interests of justice, &s indicated, the

nandatory order of the court also provides that The Bank

serve the i1njunctive order on Yap. There can be no soerious
corplaint in this regard as we were told that the Mareva
injunction was served on the afternoon cf Monday 1llth Gctober,
while the injunction was awarded on the afternoon of Friday the
g8th. Yei, there was some prejudice to Yap as pavagraph 8

of his affidavit states:

8. That on bMonday, Octobzr 1lth, I
attempted to withdraw funds from my
personal account at the Jamaica
Citizens Bank, King Street, but was
advised that the account was frozen
and that I must direct any gucries

10 the Law firm of Myers, Flercher &
Gordon. Inquiries by my Attorneys-at-
Law confirmed that a Mareva injunction
had been applied for and obtained

in this Honourable Court, by the
Plainciff Bank, omn October ¢, 1993.°%

Of a more serious nature was the effect cf the Mareva
injunction on Yap's account in Miami. The correspondence

speaks for itself. Yap wrote as follows:

e

e




Mr Peter McWilliam

Vice President, Administration
Jamaica Citlzens Bank Miami Agency
20U s. Biscayne Blvd, suite 355y
Miamyi, Florida, 33131-2332

Re: MAREVA INJUNCTION
Dear Peter,

i acknowledge with thanks your
tacsimile this morning with the
mar:va injuncuion.

Kindly confirm in writing that ny
accounts are frozen pursuant te the
authority of the mareva injuncticn
obtained in Jamaica,

Yours truly,

sgd/ Dalton Yap
C: William Hinds, SVP, Miami Agency Bank."
The Miami agency of The Bank responded 45 follows:

“Mr. Dalton Yap, <ind crober 1993
Lot # o

Uff Charleon Avenuc

Mandevillie,

JAMALCA

Daay Sirc,

Your telefacsimile of coaay's date
refers,

Please nots that your accounts have
peen frozen baseu upon our lawyers'
opinion thact we 2re permitted to do so
under the ‘bMareva’ injuncoion, a

copy of which you have in your
possassion,

Yours faithfaully,

sgd/ Peter mMcwilliam
Vice President Administration,”®

Since an ex parte order i1s by its nature provisionai,
the ordinary cx parte injunction iz usually granced for a
short period ot five days: see Order 29/1/16 [1%69)] White Book.

in 2 Ltd v A~Z & AA-LL 1982 1 ¢ B 558 «t 587 = 588, Kerr L.J.

gives exceliont reasons why a fixed return date 1s undesirable

tor Mareva injunctions., He 8Says:
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«-+ While subsequent hearings inter
partes may be unavoidable in many
cases, these involve additional time
for the court and costs for the
parties, and «lso for any poussible
interveners, such as banks. For this
reason i feel aoubtful whether it
should become the practice in every
case vo fix u return qate ot once.

it seems to me that such a practice
would have two undesirable conse-
quences.  First, it would tend to
lessen the degree of thcught which
snould be given to ensuring, so far
a5 is then foreseeably possible,

thact the appropriate order is made

on the ex parte application.
Secondly, return dates given as a
matter of routine will clutter up

e courts, aad an particular the
Commercasl Court, wich hearings on
Mareva injunctions to an evan

greater extent then is already
happening. HMoreover, in most cases
when return dates are given on the
original application I think .that it
will be found that this wiil usually
be followed by an applicacion for an
application for an adjournment, often
by the consent of boih parties, and
1t then taekes further time on the
part of the listing cfficer, and often
of the court itself, to deal with
such applicatiens. In this connection
it should also be borne in wmind thet
in many cases of Mareva injunciions
the defendant may be outside the
jurisdiction or otherwise difficulc
Lo serve expealtvricusly and that
thercafter further time will usually
bo necded by both parties to consider
wirether, and 1f 30 to what coxtent,
the criginal order reguires
adjustment and whether or not any
contested hearing inter partes is
necessary for this purpose.”

It must b¢ recognizoad thst the Mareva jurisdiction however,
18 exceptional. As the circumstances are usually urgent, the
initial application is invariable ex parte. Mustill J, as he

then was, sats out its unique featurss in Niedersachsen (supra).

At p. 403 the learnzd judge said:

"e.. In the ordinary way, a

plaintiff se2eks an interlocutory *
injunction for the purpose of holding
until trial the substantive reliet
which he hopes tc obtain on final
judgmenc. The interlocutory injunc-
tion is a direct reflection of his
cause of action. 7The relief granted
on a Mareva application is of a quite
adifferent character. It becars no
relation to the relief ¢granted at
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tho trial., The plaintiff, howcver
successful zt¢ the trial, will not
obtain & perpetual injunction in
terms of vhe interlocutory Hareva
injunction. The latuver pecrs on
assets which in the great majority
of cases have nc ceoanection at all
wivn tha cause of action on which
the injunction is founded."”

it is alsc uscful vo add that in 2 Ltd v A-% & AA-LL (supra)

at 4¢¢, Kerr L.J. made the following obsarvation:

"..The primary considaration shoula
ke at the stage of the ox parce
application, and winai thon appears
G be the appropriato order.“

On tais basis, the crucial issue in this case was whecher tha

Ci
e}

order mads py Reid J, was correct and should have been

maintained as The Bank contends or discharged as Theobalds J
oraained.,

The respondent Yap moved promptly on 15th October,
Lo set aside whe ox parte Mareva injunction which effectively
froze his accounts with The Bank, poth within and without the
jurisdiction. Despite the appearance in the agreed note of
the judgment by Theobalds J, that the issuc was decided at
a day's hearing, counsel on both sides told this Court that
the nearings lasted several days over a period of six weeks.
The judge‘’s order in part, reads:

"...1T LS HEREBY URDERED AND

ADJUDGED THAT:-

L. Application granved for Dis-
chayge of Marcva Jlpjunction
grented on the @th October
19933

2. Leave to Appeal granted;

3. Application for Stay of
Execution refusad;”

With respect to the refusal to sitay axecucion, ‘The Bank had
the foresight to secure a stay successfully from Wright J A and
Wolfe J A in this Court pending the outcome of the appeal.

it 18 now appropriate to examine the merits of the

order appealad.
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Did the circumstances in The Bank's
affidavit justify Reid's J award of
& Mareva injunction?

The affidavit beforc Reid J was crucial to determine
if the learned judge was justified in granting the Mareva
injunction. The deponent Ewart scott was the acting managing
director of The Bank. AS such he had access to 1its records.
In detailing the misconduct of Yap, he speciticd che reasons
for suspecting Yap of impropriety. Here 15 how he outlined 1it:

"5, As & result of guaerics raised

by Visa International and Master Card
Intcrpational, the 8ank conducied a
thorough intcrnal investigation and
this investigaition has so far revealed,
amonyg cther things, that:-

(a) The Defendant conploetely
disycgmrded several bank
guzdelines in satting up
and managing the credac
card opwrations:

(b) Tho Defendant circumvented
instructicons from the Bank
te terminate thoe procossing
of such transactionsy

(¢) The Defendant withheld
information pertaining to
the operation of this
service from the Executive
managemaent personnael of
the Bank."

Then in further particularising the misconduct of Yap, tho
deponent. stated:

“more specifically, the Defendant
betwoen aApril and August 1993:-

{(a) Established credit card
relationships with cortain
Telemarketers in the United
States and Antigua, without
the authority or knowledgd:
of the Bank, withoui carrying
out the appropriate credit
checks and proceduraos and in
contravention of the conditions
of the Visa international
licensc, which prohibits
licensee Banks. from entering
into credit card relationships
with Mcrchants carrying on
business outside the licensec
pank's region;




—f -

(b) Delayed complying with
instructions from Visa
International and Master Card
International for dealing
with such relationships;

(c) Delayed communication to
@xecutive management of the
Plaintiff Bank of problens
which aross pertaining to the
said operacions;

(d) Circumvented executive manage-
ment's instructions to
terminate such arrangements, by
assisting in the setting up
of a fictitious office in
Kingston for once of the said
Telemarketers.”

Further the deponent s:taved that Yap:
a (¢) Authorised payments to tne
said Telemarketers totalling
over US$4(0,000.00 which
authorisation was either
fraudulent or grossly negligent."

Then in conclusion the deponcnt added that Yap:
" (f) Improperly czused ox

allowed & portion of the
reserves held by the
Plaintiff bank to meat poten-
tial liability arising from
disputed charges to be paida
out. of the Bank.®

As for the details of the Yap's Mismi bank accounts, the
deponent staced:

"3, ‘The Defendant is the holder of
twe accounts (numbered 40vL0U71S and
1o0uulieu) at the branch of the
Plaintiff Bank in Miami, Florida, in
the U.85.A., Betwsaen April and August
of this year, various Sums were
deposited into those accounts,
totalling Us$412,137.00, The Defen-
dant over uthe same period withdrew
from those accounts US$356,478.00
some Dy chaeque and some by wire
transfer to Hong Kong, among other
places. There is now a balance of
U58¥4,536.63 1n che said accouncs.
in addition, he has two Certificates
of Deposit accounts containing
UsS4,761 .01 and US$5,449.68,
respectively.”

It shoulu be noted that deposits were made during the
specific period when the acts of fraud znd misconduct wcre

alleged. PFurther, the sums fraudulently deposited, bear &
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resemblance to those involved in dealing with the Tolemarkcters

without the aut ! i :
i the authority to do so. Turning to Yap's accounts at

The Bank in Jamaica, he stated that:

*9. The Defendant also holds threae

accounts at the Plainciff's King Street

Brancn, which as st today‘s date,

have balances of Us85,13¢.80,

J3411,606.00 and J$60,937.00

respectively.
The authorities suggest thalt Ewart Scott's affidavit ought
Lo satisfy two tosts at the ox parte stage. it must be a
good arguable cose, in that The Bank cught to have good pros-
pu¢ct of succeeding =t the trial. Szcondly, there must be a
risk that Yap would remove the funds from both the Kingston
and Miami accounts so as to avoid paymaat, if judgment is given

against hin,

RKerr L J sums up the position thus in 2 Ltd v A~-%Z &

AA~LL (supra) at p. 585:

” It follows that in my view Mareva
injunctions should b granted, but
granted only, when it appears to the
court that there is a combination of
two circumstances. First, when it
appears likcely that the plaintiff
will recover judgment against the
detendant for a certailn or approxi-
mate sum. secondly, when thare are
also reasons to believe that the
defendant has asscts within the
jurisdicition to meet the judgment,
in whole or in part, but may well
take steps designed to ensure

that these arse no longer avalillable
or tracgable when judgment 18

given against him,"

If the defendant's assets are abroad, then consideration ougnt
to be given for a worldwide Mareva injunction. This is
precisely the order that Reid J made. Since his competencs

te do this was crallenged in a forceful submission by

Mr. Wright for Yap, the validity ¢f that aspect of the orxder
must now be oxamined. Edquity acts in persconem. Once whe
litigant was within the jurisdiction, cven if the land was

without, equity in its discretion, could provide a remedy.
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Thus, in Penn v Lord Baltimore [175U] Vas Sen 44 or

27 E R 1132 - specific performance was grantcd as regards

land in the american colonies. Lord Hardwicke L C, in
compelling the defendant, Lord Baltimore to fix che boundarios
between Pennsylvania and Maryland as had been agrecd, stated
that:

"esw The conscience of the party was
oound by this agreement; and being
within the Jjurisdiction of the court,
which acts in personam, the court may
properly decree it as an agreement,
1f s foundation for it.”

A similar statement of principle was made by Lord Selbourne

in Ewing v Orr Ewing (lo.l) (1893 9 app. Cas. 34 at 40.

injunctive relief to restrain a defendant from
proceeding in a foreign country, was given in Re North

Carolina Estate Co. Ltd. [1869)] 5 T L R 328, where the courts

of equity led in providing a remedy outside the jurisdiction,
the commercial court followed in creating and expanding the
jurisdiction of the Marxeva injuaction. The commercial courct
was also influenced by the "salse conservatoire® of
continental jurisprudence: ses Z Ltd (suprz) at p. 573.

Mr. Hylton for The Bank helpfully referred the court to

Derby & Co. Ltd. and others v Weldon and others (No. 2) {1989]

1 A1l E R 1l000. The following passage by Lerd Denaldson M R
at 1009 sets cut the position with clarity:

" in my judgment, the koy
reguirement for any Marcva injunc-
Lien, whether or not it extends

to foreign assets, is that it
shall accord with the rationale

on which Mareva relief has bean
based ia the past. ‘That rationale,
legitimate purpose and funda-
mental principle I have already
stated, namcly that no court
should permit a defendant to

take action designed to frustrate
subsequent crders of the court.

1f for the achievement of this
purpose it 1s necessary to make
orders conccrning foreign assets
such orders should be maade
subject, of course, to ordinary
principles of international law.
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winen 51y Nicolas Browne-Wilkinson V C
said that special circumstances had
Lo be present to justiiy such an
excaptional order, I d¢ noi under-
stand him to have boen saying merc
than that the court should not go
further than nscessity dictates that
in the first znscance it should look
te assets within tho jurisdiction
and that in tace majority of cases
there will be no justificition for
looking to foreign assets,”

Further on the samoc page Lord Donzldson cites the modern

cases where worliwide ordor was granved. it runs thus:
v The reality is, I think, that it

is only recently that litigants have

sought extra-cerritorial relief and

chat the courts have had to consider

whether to grant it and on what

conditions. During the last year it

has becn granted in the three cases

to which 5ir Nicolas Brownhe-

Wilkinson V C referred, namely che

Babanaft case (1989 1 All E R 433,

{1989; 2 W L R 232, Republic of

Haiti v Dubalier {1989] 1 All E R

450, 119895 2 W L R 261 and

Derby & Co Ltd v Weldon (No. 1)

{1989) 1 All E R 4¢9, {1989] 2 WL R

270. Counsel for CMi secks to

distinguish the Babanaft case on

the grounds that the injunction was

granted in aid of execution of an

existing judgme=nt. This I accept

as a distinction in that the court

will have less hesitation in taking

measures in support of a judgment

creditor than it would in support

of a potential judgment creditor.

The dzcision in Republic of Haiti

v Duvalier {(supra) he seeks to
distinguish on the grounds that

it was a tracing case and that

the funds were under the control of

an agent resident within the

jurisdiction. This is certainly

A distinction in fact, although I

am not sure that it is one of

principle. 1In Derby & Co Ltd v

Weldon (No. 1) (supra) he sesks

to distinguish on the ground that

the defendants had assets within

the jurisdaiction, but, for the

reasons which 1 have alreaay

given, 1 do not consider this ©o

be 2 distinction in principle.”

{f the assets are within the jurisdiction, then the Mareva
injunction procludes Yap from dealing with 1t. The relevance
of thig in this case is that, the order made by Redid J,

includes Yap's accounts at the Kingston branch of The Bank.
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As for thc asscts abrcad, to my mind it is clear
thaty, from the wording of the crder made by Reid J,
it precluded dealing with assets:

“wheresoever situate in so iax as the
same do not excoed the sum of
- Uss$400,000.00 and in particular from
(V/ withdrawing or transferring the funds
i in his accounts at Jamaicz Citlzens
Bank, until judgment or further order
herein.”

There is a proviso to the injunction which is important. 1t
reads:
"PROVIDED THAT:

This Order is declarcd to be of
no effect against, and 1s not
intended to bind any Thira Party
outside of the jurisdiction of

(;\ this Court, directly or indirectly

/ affected by the terms of this

Oruax, unless and until this
Order shall be declared ¢nforce-
able or recognized or is enforced
by any Court of the jurisdiction ’
in which thc Defendant's assets
are situatred and in particuler,
the Courts of the State of
Florida in the United States of
America.”

Lord Donaldson continues on psge 1012 of Derby (supra),

<~} "  fThe express reason for including
B such a proviso was that Mareva

injunctions ‘have an in rem e¢ffect on
third parties' and that 'Mareva
injunctions have a direct effzct on
third parties who are notified of
them and hold asscts comprised in
the order' (per Kerr L J in the
Babanaft case {1989 1 All E R 433
at 438, [(198Y) 2 WL R 232 at 240).
I know what was meant, but I am
not sure that it 1is possible to
have an 'in rem effecn' on persons
whether natural or juridical
and a Mareva injunctiosn does not

7 have any in rem effsct on the assets

K\;j themselves or the defendant's title
to them. Nor does such an injunc-
tion have a direct effect on third
parties. The injunction (a) restrains
those to whom 1t is directed from
exercising what would otherwise be
their rigbts and (b) indirectly
affects the rights of some, but not
all, third parcies to give effect
to instructions from those directly
bound by the order to do or concur
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in the doing of acis which are
prohibited by the order. Whether

any particular thiru party is
indirectly affected, depends on
whether that pearson is subject to the
jurisdicticn of the English courts.”

At page 1013 His Lordship sets out a proviso which was no
doubt, the model for the proviso in this injunction. Perhaps
cne should add that the sffective sancuions against a
defendant is imprisonment for contempt, or sequestration of
assets. In fact, Lord Donaldson in Derby (supra) mentioned
another effective sanction at p. 1lUl6. He adapted the
injunctive relief which restrained a litigant from pursuing
his remedy in the common law courts. in re¢fashioning this
relief, His Lordship said:

"ee.i think that a sufficient sanc-

tion exists in the fact that, in

the event of disobcdience, the court

could bar the defendants' right to

defend., This is not a consequence

which they could contemplate laghtly

as they would become fugitives from

a final judgment given against them

without their explanations having

been heard and which might well be

enforced against them by other

courts."”
The purpose of this rehearsal was tO ¢xXpra2ss concurrence
with Mr. Hylton's submission that this injunction has a
worldwide effect and it was valid exercise of the Jjurisdiction
of the initial order cf the ccurt below and ought to be
restored.

Was it correct for Theobalds J

to set aside the Mareva injunction
at the inter partes hearing?

The Bank adduced no further affidavit evidence at
this stage. Since they were unaware of Yap's assets, apart
from his bank accounts, they could have served a notice of
disclosure on him so as to make this known: see 2 Ltd (supra)

at p. 577 & Derby & Co Ltd {No 2) (supre) at p. 1021. But this

ought not be fatal to The Bank's claim that the injunction
ought to be confirmed. Wwhat approach ought Theobalds J, to

have taken in secking to vary or discharge the injunction?
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It must be that Yap ought to come witn clcan hands. This was

recognized in Avant Petroleum v Gatoil Overseas Inc. {1986 ]

< Lloyd's Rep. 236 at p. 242 whers Neil L J said:

"(4) The Mareva jurisdiction is not
s to be used so as to prevent the pay-
(,) meni of trade creditors in the

ordinary course of business. (See, for
example, The Angel Bell {158}
1l Lioyd's Rep., ©32; [1981] O B 65 and
pPp. ©37 and 73.) But where the party
enjoinsd seeks the discharge or
variation of a Mareva injunction to
pay rrade craditors or to discharge
other obligations, he will hava2 to
satisfy the Court that the order
sougnt will not conflict with the
policy underlying the Mareva
injuncticen. in many, if not in most,
c4ses the party @njoined will there-

N fore have to show that he has no

(;F other froc asscts which can be used

g to make the roelovant payments.

(see for oxample 4 & B v C (No. £)
{1961 1 Llcyd's Rep. 559)."

An instance where an intervener succeeded in having

terms varied, was The Angel Bell {1980 1 A1l E R 480. This

was on the pasis of cogent atfidavit evidence. Theobalds J
cught tc have examined poth affidavits so as to detormine
whether Tne Bank had a good arguable case and whether there
<:\ was a risk that Yap would remove his asscts from the court's
4 jurisdiction pefore a judgment. it was also necessary to
examine Yap's afficavit to determine whethexr thcre were any
grounds for varying or setting aside the injunction.

in his reasons for judgment, Theobalds J makes no
mention of the seriocus allegations of fraud made by The Bank
and supported by affidavic ovidence. The learned judge
found that The Bank used its privileged position as Yap's
(;\ banker, to secure information as regards Yap's account, but
this was no more that 1t was entitled to do by common law.

See Tournier v National Provincial & Union Bank of England Ltd

{1923] All E R Rep. 550 at 554(H). As for statute - sece
section 45 and paragraph (d) of the Fourth Schedule of the
1992 Banking act. The appellant could also have obtained

an order of disclosure, so as to be aware of all Yap's assets,
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Further, Yap's probity is in issue and no proper regard seems

to have been given to movements of funds by him from Miami to

Hong Kong, nor was any explanation to be found in his affidavit.

Mr. Wright submitted there was no onus on Yap to prove
anything. Yet if grave allegations are made, and there is
merely a blanket denial, then it is open to the court to find
that The Bank has a good arguable case to continue the
injunction. In paragrapii 11 of his affidavit, Yap states:

"1l1. That I am a Jamaican Citizen
with supstantial assets in Jamaica
and have no intention of removing
them from the jurisdiction except in
the ordinary course of my business.
That my actions referred to in
paragraph 10 and 11 of Fkr. Scott's
Affidavit were taken as a direct
result of my loss of confidence in
the Juamaica Citizens Bank and in
accordance with my desire to
immediately terminate my Customer
Relationship with the Bank, having
peen terminated as an Employee of the
said Institution.”

Yet he gives no indication of the extent of his assets. He

could have been compelled to disclose: see T S B Private Bank

International S A v Chabra [1992] 2 A11 E R 243. Had he

disclosed, it might have been appropriate to set aside or
vary .the injunction. If Yap indeed has substantial assets,
then paragraph 15 of nis affidavit makes strange reading.
1t reads:

"15. That my personal and
professional life has been severely
disrupted as a result of the actions
of the Plaintiff Bank, and since

the imposition of this Mareva
injunction, I have had to seek the
assistance of relatives and friends
to support myself and my family as

I am unable to access any funds
whatsoever from my accounts.”

if he. is indeed asset rich, it is odd that the income from
those assets are unable to keep him going. In any event, it
was open to him to have applied for modest sums for livang
expenses which the court could grant so as not to make the

order result in oppression. See T D K Tape Distribution U K

Ltd v Videochoise Ltd {1965] 3 All E R 345.
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An examination of the learned judge's reasons shows

that he was unimpressed by Yap's affidavit. Here is how he

puts it:
*  The Defendant's affidavit is a
. pathetic attempt to provide reasons
( S why the Injunction should not have
N been granted in the first place.

Therc are certain aspects of the
Plaintiff's Affidavit not dealt with
by the Defendant specifically, for
example, the transfers to Hong Kong.
The Defendant dealt with paragraph 8
of the Plaintiff's Affidavit but
there is nothing concerning the
transfer of funds from pMiami to
Hong Kong. He described himself as
a businessman but there is no
indication of the type of business
he operates. The Plaintiff has
stated in paragraphs 8 and 9 the

. balances in the Defendant's account

(vf and these the Defendant has stated
are wholly inaccurate but he has
not said what are the correctu
balances.”

Why then did the learned judge discharge the injunction.
Here are his own words:

“ On the other hand, the Plain-

tiff having filed the Writ of

Summons herein has not followed it

up with a Statement of Claim.

The Plaintiff has put forward, in

my view, evidence based on informa-

(vﬂ tion and belief without stating

- the sources of his knowledge,

information and belief. If those
paragraphs are deleted, there is
nothing on the fact of the
Affidavit which I could consider
as a proper basis on which the
Mareva Injunction was granted in
the first place."...

But Ewart Scott,; the deponent was the acting managing director

of The Bank. The Bank's rescords, both at home and abroad,

in its Miamili agency were available to him. So the learned
CTKJ judge was in error onbthat ground. Theobalds J was plainly

wrong in setting aside the Mareva injunction. The

authorities mentioned on page 242 of Avant Petroleum (supra)

Haemor Productions Ltd v Hamilton [1983]1A C 191 and

Garden Cottage Foods Ltd v The Milk Marketing Board [1984]

A C 130, recognized that it is appropriate for an appellate court
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to treat the matters as at large and exercise its own
discretion when the court below exercised its discretion on

wrong principles. See also Evans v Bartam [1937] A C 473.

Conclusion
I am indebted to the able submissions by counsel on

both sides. During the course of the submissions, 1 was
persuaded one way and the; the other. But after a full
examination of the cases, and reflection on the arguments, 1
am convinced that The Bank was correct. So the appeal is
allowed and I would set aside the order of Theobalds J, and
restore the order of Reid J. Costs are to the appellant
both here and below, to be agreed or taxed. Since there are
allegations of fraud against Yap, and his bank accounts are

frozen, it would be in the interests of justice that there

be an order for a speedy trial,

RATTRAY P

Appeal allowed. Order of Theobalds J set aside. Order
of Reid J restored. Costs to the appellant both here and in
the court below to be taxed if not agreed. Speedy trial

ordered.




