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McDonald i n s t r u c t e d  by M r .  S. S h e l t o n  o f  Myers ,  F l e t c h e r  & Gordon. 

M r .  R .  Henr iques  Q .C .  f o r  P l a i n t i f f / ~ e s p o n d e n t ,  w i t h  him Miss K e r r y  
Brown i n s t r u c t e d  by Clough,  Long & Company. 

HEARD: 1 9 t h  March and  3 r d  A p r i l ,  1998 .  

, 
B e f o r e  m e  i s  a  s u m m o n s f i l e d  on  b e h a l f  o f  t h e  Defenq ,an t s  

I 

s e e k i n g  t h e  , f o l l o w i n g  ' o r d e r s :  
I 

I 

1. T h a t  <he p l a i n t i f f ,  Susan  E v a n c o , ' b e  removed a s  e x e c u t r i x  

o f  t h e  e s t a t e  o f  S t e p h a n  J u r i k ,  d e c e a s e d ,  o f  B l u e  Cave C a s t l e ,  

N e g r i l  i n  t h e  p a r i s h  o f  Westmoreland.  

2 .  T h a t  S c o t i a  Bank J a m a i c a  T r u s t  and Merchant  Bank L i m i t e d  b e  
-, 

I a p p o i n t e d  t h e  e x e c u t o r  o f  t h e  e s t a t e  o f  t h e  s a i d  S t e p h a n  

J u r i k ,  d e c e a s e d ,  and  b e  p e r m i t t e d  t o  c h a r g e  r e m u n e r a t i o n  

f o r  i t s  s e r v i c e s  a c c o r d i n g  t o  i t s  u s u a l  s c a l e s  o f  remunera-  

t i o n .  

The p l a i n t i f f  was t h e  common law w i f e  o f  t h e  d e c e a s e d  S t e p h a n  

J u r i k .  The d e f e n d a n t s  a r e  h i s  d a u g h t e r s .  

The d e c e a s e d  S t e p h a n  J u r i k  d i e d  o n  t h e  1 9 t h  A p r i l  1996.  

i' - 
I H e  l e f t  a  Wi41 , ,da t ed  t@$ 2 7 t h  May 1991.  The P l a i n t i f f I R e s p o n d e n t  

\ ' 
Susan Evanco i s  t h e  s o l e  e x e c u t r i x .  P r o b a t e  o f  t h e  W i l l  was g r a n t e d  

on t h e  2nd o f  May 1997. The d e c e a s e d  l e f t  p r o p e r t y  k n o w n , a s  ., I- B l u e  

Cave C a s t l e  i n  ~ e ~ r i l '  t o  t h r e e  b e n e f i c i a r i e s  - t h e  p a r t i e s  i n  t h e s e  
, ! 

p r o c e e d i n g s .  - 
I On t h e  3 r d  O c t o b e r  1997 t h e  P l a i n t i f f I R e s p o n d e n t  f i l e d  a n  

O r i g i n a t i n g  Summons on  h e r  own b e h a l f  and  on  b e h a l f  o f  t h e  E s t a t e  



- 2 -  

- i 

seek ing  t h e  d e t e r m i n a t i o n  o f  t h e  fo l lowing  q u e s t i o n ~ ~ ~ c o n s e q u e n -  
I 

t i a l  D e c l a r a t i o n s  and /q$ '  Orders :  I I ' A  8 ,  I 

I 

1. q u e s t i o n s :  
'L 

( A )  Whether t h e r e  was a  p a r t n e r s h i p  between t h e  P l a i n t i f f  
, 

I ' a n d  Stephan J u r i k ,  deceased ,  i n  t h e  b u i l d i n g  and I 

l o p e r a t i o n  o f  a  h o t e l ,  known a s  "Blue Cave C a s t l e " ,  

and /o r  a  r e s t a u r a n t ,  known a s  Sweet B i t e  Cafe" on 
I 

premises  a t  N e g r i l  a f o r e s a i d  r e g i s t e r e d  a t  Volume 

1042 F o l i o  247 o f  t h e  R e g i s t e r  Book,of  T i t l e s ;  

( B )  Whether t h e  s a i d  premises  and /o r  a  1971 Mercedes Benz 

motor c a r  formed p a r t  o f  t h e  a s s e t s  o f  t h e  s a i d  p a r t h e r -  

s h i p ;  

( c )  Whether t h e  s a i d  p a r t n e r s h i p  ha s  been d i s s o l v e d  by 

t h e  d e a t h  of  t h e  s a i d  Stephan J u r i k ,  deceased;  

( D )  Whether t h e  P l a i n t i f f  i s  e n t i t l e d  t o  a  h a l f  s h a r e  

i n  t h e  s a i d  premises  and t h e  s a i d  motor c a r ;  

( E )  Whether t h e  s a i d  Stephan J u r i k ,  deceased ,  was 

competent  t o  d i s p o s e  of  on ly  h i s  h a l f  s h a r e  o f  t h e  

s a i d  p remises  and motor c a r  i n  h i s  W i l l .  

(F )  Whsther t he ,  \£allowing p r o v i s i o n s  i n  t h e  s a , i d . W i l l  

i s  vo id  f o r  u n c e r t a i n t y :  

"The main b u i l d i n g  which i s  t o  t h e  ~ a d t  s i d e  

o f  t h e  p r o p e r t y  which I own a t  N e g r i l ,  West- 

moreland which i n c l u d e s  t h e  Residence  and 

garage  t o  go t o  DASA J U R I K  AND ZUSANNA 

BRECHOVA a s  j o i n t  t e n a n t s .  They are t o  g i v e  

t e n  p e r c e n t  (10%)  o f  t h e i r  p r o f i t s  from t h e  

o p e r a t i o n  o f  t h e  s a i d  p r o p e r t y  a s  t h e  c a s e  

may be t o  Loren McEwan o f  Grange H i l l ,  West- 

moreland. 

The Bui ld ing  t o  t h e  West S i d e  - Guest  House, 

Ki tchen and O f f i c e  t o  g o  t o  SUSAN EVANKO and 

LOREN MCEWAN r e c e i v i n g  t e n  p e r c e n t  (10%)  o f  

p r o f i t s  coming from t h e  o p e r a t i o n  o f  t h e  s a i d  

p rope r ty  a s  t h e  c a s e  may be .  



I n  c a s e  o f  a  sale o f  t h e  e n t i r e  p r o p e r t y  by 

t h e  b e n e f i c i a r i e s  t h e  s u r v i v i n g  b e n e f i c i a r i e s  

a r e  t o  s h a r e  t h e  p r o c e e d s  o f  sale e q u a l l y  

among t h e m s e l v e s .  F u r t h e r ,  t h a t  i n  case o f  

t h e  s a l e  o f  t h e  e n t i r e  p r o p e r t y  f i r s t  o p t i o n  

i s  t o  b e  g i v e n  t o  t h e  r e s p e c t i v e  b e n e f i c i a r i e s .  

The re  must  b e  no sale o f  a p a r t  o f  t h e  p r o p e r t y  

, A  , , , ,  u n l d s s  it i s  among t h e  b e n e f i c i a r i e s i  o r  t h e i r  

s u r v i v o i s ,  . 
... . '( 

4 *. 

There  must  be  no d i v i d i n g  boundary  be tween t h e  

p r o p e r t y  - West and E a s t .  

A l 1 , c o n t e n t s  i n  e a c h  p r o p e r t y  (West and  E a s t )  
i *#>l  1 4  I I I , 

t o  remain  i n t a c t  t o  o p e r a t e  t h e  b u s i n e s s e s  

s u b j e c t  t o  SUSAN EVANKO removing h e r  p e r s o n a l  
.'a. 

e f f e c t s  from t h e  Main B u i l d i n g . "  

( G )  I f  t h e  answer t o  t h e  p r e c e d i n g  q u e s t i o n  i s  i n  t h e  

a f f i r m a t i v e ,  w h e t h e r  t h e  p r o p e r t i e s  men t ioned  t h e r e i n  

f a l l  i n t o  r e s i d u e  unde r  t h e  s a i d  W i l l .  

( H )  Whether t h e  f o l l o w i n g  p r o v i s i o n  o f  t h e  s a i d  W i l l  i s  

v o i d  a s  t h e r e  h a s  been  a n  o u t r i g h t  b e q u e s t  o f  h i s  

i n t e r e s t  i n  t h e  s a i d  t h e  motor  v e h i c l e s  t o  t h e  1st 

and  2nd Defendan t s :  

"Any e x i s t i n g  motor  v e h i c l e s  r e g i s t e r e d  i n  my 

name i s  t o  go  t o  DASA J U R I K  and  SUSANNA BRECHOVA 

and i n  case o f  sale o f  t h e  s a i d  motor  v e h i c l e s  

LOREN McEWAN t o  r e c e i v e  one  t h i r d  (1/3) from t h e  

p r o c e e d s  o f  s a l e . "  

2 .  C o n s e q u e n t i a l  O r d e r s :  

( a )  T h a t  a c c o u n t s  o f  t h e  s a i d  p a r t n e r s h i p  b e  t a k e n ;  

(b )  T h a t  t h e  p l a i n t i f f  p u r c h a s e s  t h e  h a l f  s h a r e  o f  t h e  

s a i d  S tephan  J u r i k ,  d e c e a s e d ,  i n  t h e  s a i d  p a r t h e r s h i p ;  

3 .  Such o t h e r  r e l i e f  a s  t o  t h i s  Honourable  C o u r t  may s e e m  j u s t .  

The f i l i n g  o f  t h i s  O r i g i n a t i n g  Summons prompted t h e  D e f e n d a n t s /  

A p p l i c a n t s  t o  f i l e  t h e  summons t h a t  i s  now b e f o r e  m e .  

M r .  Gaffe f o r  t h e  D e f e n d a n t s / A p p l i c a n t s  s u b m i t t e d  t h a t  t h e  



i s s u e  f o r  t h e  c o u r t s  de t e rmina t i on  may be p u t  i n  t h e  form o f  t h e  

fo l lowing  q u e s t i o n :  Can an execu to r  p r o p e r l y  a s s e r t  h i s  r i g h t  t o  

remain execu to r  and s imu l t aneous ly  a s s e r t  t h a t  he  owned a  p a r t  o f  
I 

t h e  p rope r ty  which t h e  t e s t a t o r  ha s  dev i s ed  t o  o t h e r  pe r sons?  
4 , , , A  1 ,  I I I 

H e  contended t h a t  a s  e x e c u t r i x  Miss Evanco's  d u t y  i s  t o  p r e s e r v e  
I 

t h e  e s t a t e  and t o  c a r r y  o u t  t h e  wishes  of  t h e  t e s t a t o r .  She canno t  
-! '*. 

i n  h e r  c a p a c i t y  a s  e x e c u t r i x  seek  t o  d imin i sh  t h e  e s t a t e  by a s s e r t -  r', 
I i ng  t h a t  t h e  t e s t a t o r  had no l e g a l  r i g h t  t o  d i s p o s e  of  p a r t  of  t h e  

p rope r ty  because  it was p a r t i a l l y  owned by h e r .  She can  o n l y  do  
I 

t h a t  on h e r  pwn b e h a l f ,  he urged.  H e  argued t h a t  t h i s  i s  a  c l e a r  

c a s e  of c o n f l i c t  o f  i n t e r e s t s .  M r .  Goffe r e f e r r e d  t o  L e t t e r s t e d t  

v .  Broers  and Another  (1884) 9 A.C .  371 a t  385-87 and submi t t ed  t h a t  

t h e  con t inuance  of  M i s s  Evanco a s  e x e c u t r i x  would p r e v e n t  t h e  estate  

be ing  p r o p e r l y  admin i s t e r ed  and would n o t  be i n  t h e  i n t e r e s t s  o f  

C,, t h e  o t h e r  b e n e f i c i a r i e s  - t h e  d e f e n d a n t s / a p p l i c a n t s .  

N r .  Henriques f o r  t h e  p l a i n t i f f / r e s p o n d e n t  submi t t ed  t h a t  

t h e  g e n e r a l  r u l e  f o r  t h e  removal o f  a  t r u s t e e  i s  t h a t  h i s  a c t s  o r  

omiss ions  must be  such  a s  t o  endanger t h e  t r u s t  p r o p e r t y  o r  t o  show 

a  want of  hones ty  o r  a  want of  p rope r  c a p a c i t y  t o  e x e c u t e  t h e  d u t i e s  

o r  a  want o f  r e a sonab l e  f i d e l i t y  s e e  L e t t e r s t e d t  v .  Boers ( s u p r a )  a t  

p.386. 

Counsel  f o r  t h e  p l a i n t i f f / r e s p o n d e n t  con tends  t h a t  t h i s  i s  

n o t  a  c a s e  o f  c o n f l i c t  o f  i n t e r e s t s .  E s s e n t i a l l y  t h e  summons s e e k s  

t o  i n t e r p r e t  two documents - t h e  w i l l  and t h e  p a r t n e r s h i p  agreement.  

The p l a i n t i f f / r e s p o n d e n t  i s  h e r s e l f  a  b e n e f i c i a r y .  She h a s  d i s t r i b u -  

t e d  a l l  a s s e t s  e x c e p t  t h o s e  which a r e  t h e  s u b j e c t  m a t t e r  o f  t h e  

O r i g i n a t i n g  Summons. There was a  p a r t n e r s h i p  agreement between t h e  

t e s t a t o r  and t h e  p l a i n t i f f  and t h e  p l a i n t i f f  i s  a s k i n g  t h e  Cour t  

t o  i n t e r p r e t  t h e  W i l l  and t h e  agreement and t o  say  what a r e  t h e  

a s s e t s  and t o  whom they  belong.  

C '- I H e  a l s o  con tends  t h a t  t o  a p p o i n t  a n o t h e r  t r u s t e e  would i n c u r  
01 

I / 

(I , I (  

f u r , t he r  c o s t s .  T h i s ,  he c l a i m s f w i l l  n o t  be  i n  t h e  i n t e r e s t  o f  t h e  

b e n e f i c i a r i e s .  H e  d i s a g l r e e s  w i t h  t h e  p r o p o s i t i o n  o f  t h e  d e f e n d a n t s  
". 

I 

t h a t  one canno t  r emain< ,an  execu to r  and a t  t h e  same t ime  a s s e r t s  a  

b la im t o  p r o p e r t y  which t h e  t e s t a t o r  ha s  dev i s ed  t o  a n o t h e r .  If 
I 

t h i s  were s o ;  he a rgues ,  t hen  t h e  e q u i t a b l e  d o c t r i n e  o f  e l e c t i o n  

would n o t  opec ra t e  i n  law. 



The l L g h l  i s s u e  t d  b e  d e t e r m i n e d  i s  w h e t h e r  or  n b t  t h e  
I, 

a s s e r t i o n  of t h e  e x e c u t , r i x ,  ~ i s s  Evanco,  o f  h e r  i n t e r e s t  i n  t h e  

p r o p e r t y  which h a s  been  d e v i s e d  t o  t h e  o t h e r  beneficiariesLconstitutes 

, a  c o n f l i c t  d f  i n t e r e s t s  s u f f i c i e n t  t o  w a r r a n t  h e r  removal  from t h e  

e x e c u t o r s h i p  p o s i t i o n .  

H a l s b u r y ' s  Laws o f  England 4 t h  E d i t i o n  a t  p a r a g r a p h  800 ,  

0 e n t i t l e d  ~ v d i d a n c e  o f  C o n f l i c t  between t r u s t e e ' s  i n t e r e s t  and d u t ~  

s ta tes  t h a t  " a  t r u s t e e  must  n o t  i n t e n t i o n a l l y  p l a c e  h i m s e l f  i n  a 

, p o s i t i o n  i n  which h i s  i n t e r e s t  may c o n f l i c t  w i t h  h i s  d u t y .  There- 

f o r e  he  must  n o t  e n t e r  i n t o  engagements  i n  which h e  h a s  o r  c a n  h a v e  

a  p e r s o n a l  i n t e r e s t  which c o n f l i c t s  or p o s s i b l y  may c o n f l i c t  w i t h  

t h e  i n t e r e s t s  of t h o s e  whom h e  i s  bound t o  p r o t e c t . "  R e f e r e n c e  i s  

made i n  t h i s  r e g a r d  t o  R e  Thomson, Thomson v.  A l l e n  ( 1930 )  1 Ch. 203 

r \ 

where t h e  e x e c u t o r ,  a f t e r  t h e  t e s ta to r ' s  d e a t h ,  se t  u p  a b u s i n e s s  
) 

compet ing  w i t h  t h a t  which t h e  t e s t a t o r  had  b e q u e a t h e d  t o  him. 

But  what  i s  t h e  s i t u a t i o n  i n  c a s e s  s u c h  a s  the  one  p r e s e n t l y  

before t h e  c o u r t  i n  which  t h e  e x e c u t r i x  d i d  n o t  i n t e n t i o n a l l y  p l a c e  

herself i n  a  p o s i t i o n  where h e r  i n t e r e s t  may c o n f l i c t  w i t h  h e r  d u t y ?  

I n  R e  M u l h o l l a n d ' s  W i l l  T r u s t s ,  Bryan and  O t h e r s  v .  Wes tmins t e r  

Bank L i m i t e d  (1949)  1 A l l  E.R.460 Wynn-Parry J. s a i d  a t  463A: 

"The p r i n c i p l e  which emerges  i s  t h a t  t h e  

e x i s t e n c e  o f  t h e  f i d u c i a r y  r e l a t i o n s h i p  

c r e a t e s  a n  i n a b i l i t y  i n  t h e  t r u s t e e  t o  

c o n t r a c t  i n  r e g a r d  t o  t h e  t r u s t  p r o p e r t y .  

The c a s e  a s  I r e a d  it, d o e s  n o t  t o u c h  t h e  

p o s i t i o n  a r i s i n g  where  t h e  c o n t r a c t  i n  

q u e s t i o n  h a s  been  b r o u g h t  i n t o  e x i s t e n c e  

b e f o r e  t h e  f i d u c i a r y  r e l a t i o n s h i p .  T h a t  

i n  s u c h  a  c a s e  t h e  t r u s t e e  i s  n o t  p r e -  

c l u d e d  by t h e  s u b s e q u e n t  f i d u c i a r y  r e l a t i o n -  

s h i p  from a s s e r t i n g  h i s  r i g h t s  u n d e r  t h e  

p r e - e x i s t i n g  c o n t r a c t  emerges  c l e a r l y  f rom 

s u c h  c a s e s  a s  Vyse v .  F o s t e r ,  Hordern  v .  

Hordern . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ' I  

1 I I n  Vyse 'Q .  F o s t e r  ' (1874)  L.R. 7  H.L.318 Lord c a i r n s  s a i d  

( 332 )  : 

' "My Lords  i n  p o i n t  o f  f a c t  t h e  testator  

a p p o i n t e d  a s  one  o f  h i s  e x e c u t o r s  o n e  o f  

h i s  p a r t n e r s ,  M r .  Henry Vyse. I apprehend  

it t o  have  been  p e r f e c t l y  c l e a r  t h a t  t h e  

testator c o u l p  n o t ,  by a p p o i n t i n g  one  o f  h i 9  , 
i,,,l I I 



p a r t n e r s  a s  h i s  e x e c u t o r ,  annu l  t h a t  

p a r t n e r s h i p  c o n t r a c t  which he  had 

d e l i b e r a t e l y  e n t e r e d  i n t o .  I canno t  

admit  t h a t  it was necessa ry  t o  d i s c l a i m  

t h e  e x e c u t o r s h i p  i n  o r d e r  t o  save  h i s  

c o n t r a c t .  I n  t h e  view, a t  l e a s t ,  of  a  

Cour t  o f  Equ i t y ,  I apprehend t h a t  t h e  

c o n t r a c t  remained i n  f u l l  v i g o u r ,  even 

a l t hough  t h e r e  might  from t h e  p e c u l i a r  

p o s i t i o n  o f  t h e  execu to r  a s  a  s u r v i v i n g  

p a r t n e r  be  r ea sons  f o r  watching narrowly 

t h e  c o u r s e  which he  would t a k e  w i t h  

r ega rd  t o  t h e  f u l f i l m e n t  o f  t h e  c o n t r a c t . "  

The c a s e  of  Ar thu r  Hordern and Another v .  Samuel Hordern and 

Another (1910) A.C.465 i s  of i n t e r e s t .  I t  d e a l s  w i t h  t h e  law o f  

P a r t n e r s h i p  and a  p r o v i s i o n  f o r  purchase  by s u r v i v o r  o f  s h a r e  o f  

deceased p a r t n e r .  O f  p a r t i c u l a r  i n t e r e s t  i s  t h e  f a c t  t h a t  t h e  
f '\ 
L. ,.' s u r v i v i n g  p a r t n e r  was t h e  s o l e  execu to r  o f  t h e  deceased .  

I n  c o n s i d e r i n g  t h e  c o n f l i c t  between d u t y  and i n t e r e s t  Lord Shaw 

o f  Dunfermline s a i d  (475) : 

"I t  i s  no doubt  t r u e  t h a t  t h e  c o n f l i c t  

between duty ,  and i n t e r e s t  may a r i s e  b u t  

it is a l s o  t r u e  t h a t  t h a t  c o n f l i c t  i s  

b rought  abou t  e n t i r e l y  by t h e  a c t i o n  o f  

t h e  l a t e  M r .  Anthony Hordern who appo in t ed  

M r .  Samuel Hordern h i s  e x e c u t o r  i n  f u l l  

knowledge t a t  he would have t o  e x e r c i s e  
1 ,  r d<' su rv ivance  t h e  r i g h t s ,  and come under  

t 'he  ob l iga t i lbns , '  s t u p u l a t e d  i n  r e g a r d  t o  I I 

t h e  s u r v i v i n g  p a r t n e r  by t h e  a r t i c l e s  o f  .!oh 
I 

a s s o c i a t i o n .  The i d e a  t h a t ,  i n  conse  uence t ..,'*. 

o f  t h a t  p9 , s s i b l e  c o n f l i c t ,  M r .  Samuels 

Horden ' s  d u t y  was t o  d e l c i n e  t h e  t r u s t  r eposed  

i n  him by h i s  b r o t h e r  i s  o u t  of  t h e  q u e s t i o n . "  
I 

(emphasis  mine) 

DaCosta, v .  Warburton and Kenny (1971) 12 J.L.R. 520 s u p p o r t s  
_I 

1 t h e  c o n t e n t i o n  t h a t  an  e x e c u t r i x  who i s  a l s o  a ' b e n e f i c i a r y  can  b r i n g  

I an  a c t i o n  b e f o r e  t h e  c o u r t  t o  de te rmine  t h e  e x t d n t  o f  h e r  r i g h t s  i n  

I I 
p rope r ty  which t h e  t e s t a t o r  dev i s ed  t o  o t h e r  b e n e f i c i a r i e s  w i thou t  

s u r r e n d e r i n g  h e r  e x e c u t o r s h i p .  I n  t h a t  c a s e  t h e  t e s t a t o r  made 

c e r t a i n  b e q u e s t s  t o  h i s  w i f e  whom he  appo in t ed  e x e c u t r i x .  

The t e s t a t o r ' s  g r a n d c h i l d r e n  were a l s o  b e n e f i c i a r i e s .  The 

w i l l  was d u l y  proved and p r o b a t e  t h e r e o f  i s s u e d  t o  h i s  widow who 



l a t e r  sought  by way of o r i g i n a t i n g  summons t h e  d e t e r m i n a t i o n  o f  

c e r t a i n  q u e s t i o n s .  She brought  t h e  summons i n  h e r  c a p a c i t y  a s  

e x e c u t r i x  a s  w e l l  a s  i n  h e r  pe r sona l  c a p a c i t y .  I t  was contended on 

h e r  beha l f  t h a t  t h e  t e s t a t o r ' s  i n t e n t i o n  w a s  t o  g i v e  h e r  an  e s t a t e  

i n  fee s imple  and t h a t  t h e  d e v i s e  t o  t h e  g r a n d c h i l d r e n  ( t h e  defen-  

d a n t s )  was n u l l  and o f  no e f f e c t .  The  q u e s t i o n  of  c o n f l i c t  of  h e r  

C) i n t e r e s t  w i t h  h e r  du ty  d i d  n o t  a r i s e .  

The a u t h o r i t i e s  cons idered  i l l u s t r a t e  t h e  p r i n c i p l e  t h a t  

"a l though t h e  e x i s t e n c e  o f  a  f i d u c i a r y  r e l a t i o n s h i p  c r e a t e s  an  

i n a b i l i t y  i n  t h e  t r u s t e e  t o  c o n t r a c t  i n  r e g a r d  t o  t h e  t r u s t  p r o p e r t y ,  

when t h e  c o n t r a c t  h a s  been brought  i n t o  e x i s t e n c e  b e f o r e  t h e  

f i d u c i a r y  r e l a t i o n s h i p ,  t h e  t r u s t e e  i s  n o t  p rec luded  from a s s e r t i n q  

h i s / h e r  r i g h t s  under t h e  p r e - e x i s t i n q  c o n t r a c t . "  

Accordingly I would answer t h e  q u e s t i o n  posed by M r .  Goffe  
i , ,.I 1 .  I !  

I ,  

i n  t h e  a f f i r m a t i v e .  

Of cou r se  t h e r e  a r e  o t h e r  f a c t o r s  which normal ly  would m i l i t a t e  
.'? 

a g a i n s t  t h e  removal g f  t h e  e x e c u t r i x  i n  t h i s  c a s e ,  v i z :  
' 

1. The appointment of  t h e  S c o t i a  Bank Jamaica 

' T r u s t  and Merchant Bank Limited a s  execu to r  

w i l l  o f  n e c e s s i t y  i nvo lve  l a r g e  sums o f  money 

,being t aken  o u t  of  t h e  e s t a t e  f o r  t h e  i n s t i t u -  

t i o n ' s  remunerat ion.  I n d i r e c t l y  t h i s  would 

c o n s t i t u t e  a  f r i t t e r i n g  away o f  t h e  e s t a t e  

which t h e  t e s t a t o r  d i d  no t  i n t e n d .  

2 .  H a l s b u r y ' s  Laws of  England 4 t h  E d i t i o n  a t  

paragraph 736 s t a t e s  t h a t  i n  a l l  c a s e s  of  

appointment by t h e  Court  o f  a  new t r u s t e e  t h e  

c o u r t  must have r ega rd  f o r  t h e  wishes  o f  t h e  

c r e a t o r  o f  t h e  t r u s t  i f  expressed  i n  o r  t o  

be  i n f e r r e d  from t h e  i n s t rumen t  c r e a t i n g  t h e  
I' t r h t  and t b  t h e  q u e s t i o n  w h e t h e r  t h e  appoin t -  

ment w i l l  p romotelor  impede t h e  execu t ion  o f  

t h e  t r u s t  and w i l l  no t  a p p o i n t  a t r u s t e e  w i t h  ,<. 
1 

a  view t o  ,qdvancing t h e  i n t e r e s t s  o f  some o f  

t h e  b e n e f i c i a r i e s  i n  o p p o s i t i o n  t o  t h o s e  o f  

o t h e r s  - R e  Tempest (1866) 1' Ch. App. 485. 
I 

The t e s t a t o r  must have had every  conf idence  

and t r u s t  i n  t h e  p l a i n t i f f  t o  appo in t  h e r  a s  

s o l e  e x e c u t r i x .  

3. There must be a  r a t i o n a l e  f o r  t h e  p r o v i s i o n  

i n  law t h a t  e x e c u t o r s  can  be  b e n e f i c i a r i e s  



even though it is anticipated that there 

would be instances when executors in this 

dual capacity would want to assert their 

right. 

4. Finally there are alternative ways by which 

the court md$ exercise control over a , 

trustee. For example in cases of friction 

the proper course is to invoke the inherent 
.!: 

jurisdiction of the court over trustees in ' 

an action commenced by writ for administraiton 

or execution, of the trusts - See Underhill and 
Hayton on Trusts and Trustees 15th Edition 

Conclusion 

Summons dated 13th of February, 1998 is dismissed. Costs of 

this application to the ~laintiff/~espondent to be taxed if not 

Cj agreed. 


