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I A N  MURRAY 9 T H  DEFENDANT 

D r .  R. B. Manderson-Jones f o r  t h e f i r s t  and  second  P l a i n t i f f s .  
M r . '  H. Robinson i n s t r u c t e d  by Messrs. P a t t e r s o n ,  P h i l l i p s o n  a n d  
Graham f o r  5 t h  and  9 t h  Defendan t s .  
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H e a r d :  23.9.99,1.11,99 & 2.11.99 - 

L*. By Summons t o  s t r i k e  o u t  s t a t e m e n t  o f  c l a i m  a n d / o r  d i s m i s s  

a c t i o n  o r  s t a y  p r o c e e d i n g s  d a t e d  1 7 t h  day o f  J u n e ,  1999,  Summons t o  

s t r i k e  o u t  s t a t e m e n t  o£  c l a i m  a n d / o r  d i s m i s s  a c t i o n  o r  s t a y  proceedings 
I 

d a t e d  22nd September ,  kg99 and  u n d a t e d  Summons t o  s t r i k e  o u t  S t a t e m e n t  

o f  c l a i m  a n d / o r  d i s m i s s  a c t i o n  o r  s t a y  p r o c e e d i n g s  f i l e d  August 4 ,  

1999 r e s p e c t i v e l y ,  t h e , 5 t h  and  9 t h  Defendan t s ,  t h e  6 t h  and  8 t h  D e f e n d a n t s  

and  t h e  4 t h  Defendan t  s o u g h t  t h e  f o l l o w i n g  o r d e r s : -  

1. T h a t  p u r s u a n t  t o  S e c t i o n  238 o r  a l t e r n a t i v e l y  
s e c t i o n  191  o f  t h e  J u d i c a t u r e  ( C i v i l  P r o c e d u r e  - 
Code) Law of t h e  i n h e r e n t  j u r i s d i c t i o n  o f  t h e  
C o u r t  t h e  S t a t e m e n t  o f  c l a i m  h e r e i n  o r  s u c h  

I p o r t i o n s  o f  t h e  s t a t e m e n t  o f  c l a i m  a s  t h i s  
Honourable  Cour t  may deem a p p r o p r i a t e  be s t r u c k  
o u t  and  t h e  a c t i o n  a g a i n s t  t h e  4 t h ,  5 t h ,  6 t h  

I 8 t h  and  9 t h  Defendan t s  r e s p e c t i v e l y  be  d i s m i s s e d  
f o r  d i s c l o s i n g  no r e a s o n a b l e  c a u s e  o f  a c t i o n  

I a g a i n s t  them a n d / o r  on t h e  g rounds  o f  b e i n g  
f r i v o l o u s ,  v e x a t i o u s  and  an  a b u s e  o f  t h e  p r o c e s s  
o f  t h e  C o u r t  a n d / o r  on t h e  g rounds  t h a t  t h e  
S t a t e m e n t  o f '  Cla im t e n d s  t o  p r e j u d i c e ,  e m b a r r a s s  
o r  d e l a y  t h e  f a i r  t r i a l  o f  t h e  a c t i o n .  



2. A l t e r n a t i v e l y  t h a t  t h e  p roceed ings  h e r e i n  
be s t a y e d  pending t h e  submiss ion  by t h e  
P l a i n t i f f s  o f  t h e  d i s p u t e  which i s  t h e  
s u b j e c t  m a t t e r  of  t h e s e  p roceed ings  t o  
a r b i t r a t i o n  i n  accordance  w i t h  c l a u s e  8.00 
of t h e  Agreement t o  merge companies d a t e d  
t h e  26 th  day of  A p r i l ,  1996. 

A f f i d a v i t  i n  s u p p o r t  o f  t h e s e  Summonses were f i l e d  by I a n  

Murray, P e t e r  ~ i l l i ~ d n  and Vincent  Chen and Howard M i t c h e l l .  

-)Appended t o  t h e  a f f i d a v i t  o f  I a n  Murray was a  copy o f  t h e  "Merger C I I 

Agreement". 
I 

The a f f i d a v i t  o f  Ronald Brand i s  Manderson-Jones, a g a i n s t  t h e  summons 
and 

t o  s t r i k e  o u t / o r  d i s m i s s  a c t i o n  o r  t o  s t a y  p roceed ings  was f i l e d  on 

September 1 7 ,  1999, 

M r .  Hector  Robinson f o r  t h e  5 t h  and 9 t h  Defendants  r e f e r r e d  
I 

t h e  Cour t  t o  S e c t i o n s  1 9 1  and 238 of  t h e  J u d i c a t u r e  ( C ' i v i l  Procedure Code) 
I 

Law under which h e  made a p p l i c a t i o n .  I w i l l  r e c i t e  t h e  p r o v i s i o n  o f  t h e  

o t w o  ( 2 )  s e c t i o n s  - S e c t i o n  191 r e a d s  t h u s :  

"The Cour t  o r  a  Judge may a t  any s t a g e  o f  t h e  p roceed ings  o r d e r  t o  be 

s t r u c k  o u t  o r  amended any m a t t e r  i n  any endorsement  o r  p l e a d i n g  which 

may be u n n e c e s s a r y ~ o r  s c a n d a l o u s  o r  which my t e n d  t o  p r e j u d i c e ,  

embar rass  o r  d e l a y , t h e  f a i r  t r i a l  o f  t h e  a c t i o n ,  and may i n  any 

such  c a s e ,  i f  t h e y  o r  he s h a l l  t h i n k  f i t ,  o r d e r  t h e  c o s t s  o f  t h e  

a p p l i c a t i o n  t o  be p a i d  a s  between s o l i c i t o r  and c l i e n t " .  

c:?. 238 - 
"The Cour t  o r  Judge may o r d e r  any p l e a d i n g  
t o  be s t r u c k  o u t  on t h e  ground t h a t  it 
d i s c l o s e s  no r e a s o n a b l e  c l a u s e  of  a c t i o n  
o r  answers ;  and i n  any such  c a s e ,  o r  i n  
t h e  c a s e  of t h e  a c t i o n  o r  d e f e n c e  be ing  
shown by t h e  p l e a d i n g s  t o  be f r i v o l o u s  
o r  v e x a t i o u s ,  t h e  Cour t  o r  a  Judge may 

I o r d e r  t h e  a c t i o n  t o  be s t a y e d  o r  d i s m i s s e d ,  
o r  jludgment t o  be e n t e r e d  a c c o r d i n g l y ,  a s  

I may b e  j  u s t "  . 
S e c t i o n  5 o f  t h e  A r b i t r a t i o n  Act p rov ided  

" I f  any p a r t y  t o  a  submiss ion ,  o r  any p e r s o n  
clai 'ming th rough  o r  under him, commences 

I any l e g a l  p roceed ings  i n  t h e  Cour t  a g a i n s t  
any o t h e r  p a r t y  t o  t h e  submiss ion ,  o r  any c;) o t h e r  pe r son  c l a i m i n g  t h r o u g h  o r  under  him 
i n  r e s p e c t  of  any o t h e r  m a t t e r  a g r e e d  o r  
r e f e r r e d  , any p a r t y  t o  such l e g a l  p r o c e e d i n g s ,  
may a t  any t ime a f t e r  a p p e a r a n c e l a n d  b e f o r e  

I 
d e l i v e r i n g  any p l e a d i n g s  o r  t a k i n g  any o t h e r  
s t e p s  i n  t h e  p r o c e e d i n g s ,  a p p l y  t o  t h e  Cour t  
t o  s t a y  t h e  p r o c e e d i n g s ,  and t h e  Cour t  o r  Judge 
t h e r e o f  i s  s a t i s f i e d  t h a t  t h e r e  i s  no 
s u f f i c i e n t  ' r eason  why t h e  m a t t e r  s h o u l d  n o t  
be r e f e r r e d  i n  accordance  w i t h  t h e  submiss ion ,  
and t h a t  t h e  a p p l i c a n t  was a t  t h e  t i m e  when 
p roceed ings  w e r e  commenced, and s t i l l  remains ,  
r eady  and w i l l i n g  t o  do a l l  t h i n g s  n e c e s s a r y  
t o  t h e  p r o p e r  conduc t  o f  t h e  a r b i t r a t i o n ,  may 
make an  o r d e r  s t a y i n g  t h e  p r o c e e d i n g s m .  
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I am n o t  s a t i s f i e d  t h a t  a  s u f f i c i e n t  r e a s o n  has  been advanced why the matter 

s h o u l d  be r e f e r r e d  t o  a r b i t r a t i o n  i n  accordance  w i t h  t h e  s u b m i s s i o n .  

There  i s  no ev idence  i n  any of  t h e  a f f i d a v i t s  o f  t h e  a p p l i c a n t s ,  

t h a t  t h e y  were, a t  t h e  commencement o f  t h e  p r o c e e d i n g s ,  and were s t i l l  

ready  and w i l l i n g  t o  do a l l  t h i n g s  n e c e s s a r y  t o  t h e  p r o p e r  conduc t  o f  

t h e  a r b i t r a t i o n .  I Tm t h e r e f o r e  unab le  t o  make an  o r d e r  s t a y i n g  t h e  

C ' p r o c e e h i n g s  and r e f e  r i n g  t h e  m a t t e r  t o  a r b i t r a t i o n .  
/' I 7 

I 

I "There was no d e p a r t u r e  from t h e  p r i n c i p l e  t h a t  t h e  o r d e r  

f o r  s t r i k i n g  o u t  s h o u l d  o n l y  be made i f  it becomes p l a i n  and obv ious  

t h a t  t h e  c l a i m  o r  d e f e n c e  canno t  s u c c e e d . .  . . . . . . ." 
I 

1 

Per Pearson L. J ummond-Jackson v B.M.A. - 1970 1 AER 
, 
1094 at Page 1101 

...,... r e a s o n a b l e  c a u s e  o f  a c t i o n  means a  
c a u s e  o f  a c t i o n ,  w i t h  some chance o f  s u c c e s s ,  

I when ( a s  r e q u i r e d  by R19 ( 2 )  o n l y  t h e  
a l l e g a t i o n s  i n  t h e  p l e a d i n g s  a r e  c o n s i d e r e d .  
. I f  when t h e  a l l e g a t i o n s  a r e  examined it i s  
found t h a t  t h e  a l l e g e d  cause  o f  a c t i o n  i s  
c e r t a i n  t o  f a i l ,  t h e  s t a t e m e n t  o f  c l a i m  

" s h o u l d  be s t r u c k  o u t "  - p e r  Pearson L . J .  ( s u p r a )  . 
.In Nagle v. Fielder (1966) 1 AER at Page 697 

Salmon L.J stated , "It i s  w e l l  s e t t l e d  t h a t  a  s t a t e m e n t  of  c l a i m  
I 

s h o u l d  n o t  be  s t r u c k  o u t  and t h e  p l a i n t i f f  d r i v e n  from t h e  Judgment 

s e a t  u n l e s s  t h e  c a s e  lis unarguab le" .  
I 

Moulton L.J in Dyson v. A.G.' (1911) 1KB 410 at Page 419 said , I 

-- ,"Differences of  law, ' j u s t  a s  d i f f e r e n c e s  of  f a c t  a r e  normal ly  t o  be f 1  
L, ' 

d e c i d e d  by t r i a l  a f t e r  h e a r i n g  i n  C o u r t ,  and n o t  t o  be r e f u s e d  a 
I 

hearing i n  Cour t  by a n  o r d e r  o f  t h e  Judge i n  Chambers". 

I n  t h e  i n s t a n t i c a s e ,  d i d  t h e  D e f e n d a n t ' s  c o u n s e l  have t o  go 

t o  extrinsic.evidence td l  show t h a t  t h e  p l e a d i n g s  i s  bad? .  The answer 

must be i n  t h e  a f f j r m a t i v e  a s  M r .  Robinson r e l i e d  heaylPy upon 

t h e  a f f i d a v i t  o f  I a n  Murray w i t h  t h e  appended Merger Agreement and 

a l s o  t h e  a f f i d a v i t : o f  Peter M i l l i n g e n .  
I 

T t  i s  a l s o  n o t  a  p r o p e r  e x e r c i s e  t o  embark on qny d e t a i l e d  and Ci 
ex tended  examina t ion  o f  t h e  documents and f a c t s  o f  t h e  c a s e  t o  

a s c e r t a i n  whether  t h e  p l a i n t i f f  h a s  a  c a u s e  o f  a c t i o n .  

"1n t h e  c a s e  o f  t h e  i n h e r e n t  power o f  t h e  Cour t  t o  p r e v e n t  abuse  o f  

i t s  p rocedure  by' f r i v o l o u s  o r  v e x a t i o u s  p roceed ings  o r  p r o c e e d i n g s  
, !  

which w e r e  shown t o  be an  abuse  o f  t h e  p r o c e s s  o f  t h e  C o u r t ,  an  
I 

a f f i d a v i t  c o u l d  be f i l e d  t o  show why t h e  a c t i o n  was o b j e c t i o n a b l e "  



1 

e 

- 5 -  
I 

1. 
I 

per L . J .  Wenlock v. Moloney (1965) 1 WLR.965, a t  page 
I 

1243, 

The C o u r t ' s  i n h e r e n t  j u r i s d i c t i o n  t o  d i s m i s s  a n  a c t i o n  "which 

i s  an  a b u s e  o f  i t s  p?ocess  i s  undoubted" 

However, a s  knckwerts L. J .  s a i d  i n  Wenlock v. Moloney (Supra) 
I 

"I t ' s  a  j u r i s d i c t i o n , w h i c h  o u g h t  t o  be  v e r y  s p a r i n g l y  a p p l i e d " .  

c 4 p p l y i n g  t h e  p r i n c i p l e  e x t r a c t e d  f rom t h e  abovement ioned  a u t h o r i t i e s  

t o  t h e  i n s t a n t  c a s e ,  I am c o n s t r a i n e d  t o  h o l d  t h a t  t h e  i s s u e  i n v o l v e d  

s h o u l d  n o t  and  c a n n o t  b e t e r m i n a t e d  i n  p r o c e e d i n g s  i n  Chambers b u t  
I 

s h o u l d  be  p r o p e r l ?  v e n t i l a t e d  i n  open C o u r t  where o r a l  e v i d e n c e  may 
I 

b e  p r e s e n t e d  and  where n e c e s s a r y  c r o s s  e x a m i n a t i o n  may e n s u e .  

The a p p l i c a S i o n  t o  s t r i k e  o u t  t h e  S t a t e m e n t  o f  Cla im t h e r e f o r e  

f a i l s .  

/"- \ )  

C o s t  t o  b e  P l a i n t i f f s '  a g a i n s t  t h e  4 t h ,  ' 5 th ,  6 t h ,  8 t h  and 

':'kth Defendan t s  t o  'be t a x e d  and  i f  n o t ,  a g r e e d .  

I 


