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I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA 

I N  COMMON LAW 

SUIT NO. C.L.l992/D-010 

BETWEEN 

A N D  

DERYCK A.  GIBSON LIMITED 

GIBSON GREVE COMPANY LIMITED 

PLAINTIFF 

DEFENDANT 

R.  Braham i n s t r u c t e d  by ~ i v i n g s t o n ,  Alexander and Levy f o r  P l a i n t i f f .  

David A. Johnson i n s t r u c t e d  by Levy, Gordon, Palomino and Company 

f o r  Defendant .  

Heard: l s t ,  2nd, 3 r d ,  4 t h  and 1 0 t h  
J u l y ,  1996 and 1 1 t h  A p r i l ,  1997. 

ELLIS, J. 

By a  S ta tement  o f  Claim t h e  p l a i n t i f f  a  l i m i t e d  l i a b i l i t y  

company, c l a i m s  i n  d e t i n u e  f o r  Coventry Climax F o r k l i f t  Truck 

Numbered 15610048. The p l a i n t i f f  a l s o  c l a i m s  i n t e r  a l i a ,  damages 

f o r  t h e  d e t e n t i o n  o f  t h e  F o r k l i f t .  

The de f endan t  de fends  t h e  c l a ims  by s a y i n g ,  i n t e r  a l i a ,  t h a t :  

(i) t h e  F o r k l i f t  t h e  s u b j e c t  m a t t e r  
formed p a r t  o f  i t s  a s s e t s ;  and 

(ii) i f ,  which i s  n o t  a d m i t t e d ,  t h e  
F o r k l i f t  i s  an e n t i t l e m e n t  o f  
t h e  p l a i n t i f f ,  t h e  p l a i n t i f f  i s  
es topped  by i t s  conduct  from 
a s s e r t i n g  t h a t  e n t i t l e m e n t .  

(iii) t h e r e  was no agreement o r a l  o r  
w r i t t e n  between h imse l f  and t h e  
p l a i n t i f f  f o r  r e n d e r i n g  accoun t s  
o f  r e n t a l s  f o r  t h e  F o r k l i f t  Truck. 

( i v )  t h e  p l a i n t i f f  i s  n o t  e n t i t l e d  t o  
t h e  r e t u r n  o f  t h e  F o r k l i f t  Truck. 

The p l a i n t i f f ' s  w i t n e s s  O l i v e  Gibson,  who i s  i t s  f i n a n c i a l  

d i r e c t o r ,  gave a  h i s t o r y  o f  t h e  fo rmat ion  and o p e r a t i o n  o f  t h e  

de f endan t  and p l a i n t i f f  companies.  H e r  ev idence  i n d i c a t e d  t h a t  

p l a i n t i f f  and de f endan t  sha r ed  accommodation a t  5 ,  7  and 74 Haining 

Road. There was a  commonalty o f  s t a f f  and t h e  accoun t i ng  and 

s e c r e t a r i a l  depar tments  were sha r ed  u n t i l  1991. 

I n  t h a t  y e a r  t h e  de f endan t  commenced t o  o p e r a t e  from p remi se s  

a t  Hagley Park Road and t h e  p l a i n t i f f  remained a t  74 Haining Road. 

I n  1988, t h e  p l a i n t i f f  bought 5  f o r k l i f t s  from Lambourne and 

Company i n  London. Two o f  t h e  f i v e  a r r i v e d  i n  1988 o f  which one i s  

s t i l l h e l d b y  t h e  p l a i n t i f f ' s  company. The remaining 3  a r r i v e d  i n  



January ,  1989. One of  t h e  3  was s o l d ,  one was r e t a i n e d  by t h e  p l a i n -  

t i f f  and t h e  o t h e r  i s  t h e  s u b j e c t  o f  t h i s  s u i t ,  be ing  h e l d  by t h e  

defendan t .  These f o r k l i f t s  were du ly  p a i d  f o r  by t h e  p l a i n t i f f ' s  

company. That  payment i s  evidenced by E x h i b i t s  4 ,  7 ,  8  and 9. 

For r ea sons  which have n o t  been f u l l y  e x p l a i n e d ,  b u t  which 

f a c t  h a s  no bea r ing  i n  t h e  c a s e ,  t h r e e  o f  t h e  f o r k l i f t s  were t r a n s -  

f e r r e d  t o  t h e  defendan t  (See E x h i b i t s  Sa,  b  and c ) .  The machines 

were r e t u r n e d  t o  t h e  p l a i n t i f f  by a  c r e d i t  n o t e  E x h i b i t  6. 

The w i t n e s s  O l ive  Gibson den ied  t h e  r e c e i p t  from de fendan t  o f  

an  amount of  $125,483.00 a s  t h e  purchase  p r i c e  f o r  t h e  f o r k l i f t .  

I n  October ,  1990 a t  a  meeting a t  which E a r l  Crooks,  head of  

t h e  d e f e n d a n t ' s  company was p r e s e n t ,  t h e  p l a i n t i f f  p l aced  t h e  fo rk -  

(-) l i f t s  i n t o  a  r e n t a l  f l e e t  o f  machines which was o p e r a t e d  by t h e  

defendan t .  The de fendan t ,  by t h e  agreement shou ld  make a  r e t u r n  o f  

70% o f  r e n t a l  f e e s  t o  p l a i n t i f f  and r e t a i n  30%. No r e t u r n  v i d e  t h e  

agreement ha s  been made t o  d a t e .  S e v e r a l  l e t t e r s  ( E x h i b i t s  10 ,  11, 

1 2  and 13 )  were w r i t t e n  t o  t h e  defendan t  r e q u e s t i n g  t h e  r e t u r n  o f  t h e  

f o r k l i f t s  and t hey  have n o t  been r e t u r n e d .  

The c r o s s  examinat ion o f  t h e  w i t n e s s  r e v e a l e d  t h a t  t h e  de fendan t  

and p l a i n t i f f  companies s e p a r a t e d .  The v e h i c l e s  and equipment i n  

t h e  r e n t a l  f l e e t  ope ra t ed  by t h e  de fendan t  were marked i n  t h e  name 

of  t h e  defendan t .  The w i t n e s s  i d e n t i f i e d  t h e  equipment i n  i s s u e  t o  

be  a  Coventry Climax F o r k l i f t  No. 15610048. She was aware t h a t  a  

M r .  De l fo s se  p repared  a  l i s t  o f  a s s e t s  accord ing  t o  l o c a t i o n  o f  i t e m s .  

The p l a i n t i f f  t o  d a t e  b e a r s  t h e  i n s u r a n c e  c o s t  of  t h e  f o r k l i f t .  

I t  i s  o f  n o t e  t h a t  it was n o t  p u t  t o  t h e  w i t n e s s  t h a t  t h e  de fendan t  

purchased t h e  f o r k l i f t  f o r  $125,483.00. 

I a n  Gibson c a l l e d ,  f o r  t h e  p l a i n t i f f ,  s a i d  t h a t  i n  Oc tober ,  

1990 he was t h e  Opera t ions  Manager o f  t h e  defendan t .  H e  r e c a l l e d  t h e  

meeting a t  which t h e  f o r k l i f t  was p l aced  i n  t h e  d e f e n d a n t ' s  r e n t a l  

f l e e t .  The f o r k l i f t  was r e n t e d  on s e v e r a l  occas ions  and he  was 

r e s p o n s i b l e  f o r  marking it "Gibson-Greve Renta l . "  

H e  gave ev idence  a s  t o  t h e  d a i l y  r a t e  o f  r e n t a l  f o r  t h e  fo rk -  

l i f t  up t o  1995 and t h a t  a t  t ime  o f  hea r ing  f o r k l i f t  va lued  between 

$500,000.00 and $600,000.00. 
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M r .  Johnson i n  c r o s s  examina t ion  o f  t h e  w i t n e s s  c h a l l e n g e d  

h i s  e x p e r t i s e  i n  t h e  v a l u a t i o n  o f  equipment such  as f o r k l i f t s .  The 

w i t n e s s  admi t t ed  t h a t  he  d i d  n o t  s t u d y  t h a t  form o f  v a l u a t i o n .  I n  

answer t o  q u e s t i o n  from M r .  Johnson he  s a i d  t h a t  t h e  f o r k l i f t s  was 

n o t  p a i n t e d  i n  t h e  name o f  "Gibson-Greve" p r i o r  t o  it b e i n g  p l a c e d  i n  
f -\-, 
b' t h e  d e f e n d a n t ' s  r e n t a l  f l e e t .  H e  cou ld  n o t  s a y  how o f t e n  t h e  fo rk -  

lift was r e n t e d .  He s a i d  i n  c r o s s  examina t ion  t h a t  t h e  f o r k l i f t  was 

i n s u r e d  by t h e  de f endn t  when it was o u t  on r e n t a l .  The p l a i n t i f f  

a s  owner a l s o  i n s u r e d  t h e  f o r k l i f t .  M r .  Deryck Gibson t h e  managing 1 
d i r e c t o r  o f  t h e  p l a i n t i f f  gave ev idence  i n  keep ing  w i t h  t h a t  o f  O l i v e  

Gibson. 

M r .  E a r l  Crooks i n  h i s  ev idence  f o r  t h e  d e f e n d a n t ,  s a i d  t h a t  

I"- 1 t h e  p l a i n t i f f  p l a c e d  no equipment o r  f o r k l i f t  i n  t h e  d e f e n d a n t ' s  I L .' 
r e n t a l  f l e e t .  H e  d en i ed  t h e  e x i s t e n c e  o f  any agreement between p l a i n -  

t i f f  and de f endan t  a s  t o  r e n t a l  o f  f o r k l i f t  i n a x a t i o n  o f  70%-30%. 

M r .  Crooks admi t t ed  t h a t  a  r e q u e s t  was made f o r  t h e  r e t u r n  o f  
I 

t h e  f o r k l i f t  i n  December, 1991. However, s i n c e  t h e  f o r k l i f t  was t h e  I 
d e f e n d a n t ' s  p r o p e r t y  he  r e p l i e d  i n  terms o f  l e t t e r  E x h i b i t  15 ,  ! 

To emphasize t h e  d e f e n d a n t ' s  p r o p r i e t a r y  r i g h t  t o  t h e  f o r k l i f t .  I I 
l a  p o l i c y  o f  i n s u r a n c e  i n  r e l a t i o n  t h e r e t o  was e f f e c t e d .  Tha t  p o l i c y  ' Cf was n o t  e x h i b i t e d .  

1 H e  s a i d  t h e  d e c i s i o n  was t a k e n  a g a i n s t  t h e  r e t u r n  o f  t h e  

I f o r k l i f t  s i n c e  t h e  de f endan t  was a l lowed  t o  move w i t h  it t o  new premises ,  

M r .  Braham c r o s s  examined M r .  Crooks. H e  i n  answer t o  q u e s t i o n s  

abou t  e x h i b i t  5a ,  b  and c s a i d  he  saw t h o s e  documents o n l y  s i n c e  t h e  

a c t i o n  w a s  i n s t i t u t e d .  H e  admi t t ed  t h a t  t h e  p l a i n t i f f  impor t ed ,  p a i d  

f o r  and had ownership  o f  t h e  f o r k l i f t .  H e  cou ld  n o t  r e c a l l  t h a t  i n  

answer t o  i n t e r r o g a t o r i e s h e  s t a t e d  t h a t  de f endan t  owned t h e  f o r k l i f t  C ') 
by way o f  purchase  i n  an  amount o f  $125r483.00.  However when shown 

t h e  document he  admi t t ed  t h e  s t a t e m e n t  t o  be  t r u e .  

One i l  Walker an  employee o f  t h e  de f endan t  gave ev idence .  H e  

s u p e r v i s e d  t h e  removal o f  equipment owned by t h e  de f endan t .  Those 

equipment i n c l u d e d  two f o r k l i f t s  o f  which one was p a i n t e d  r e d  and t h e  

o t h e r  ye l low.  The ye l low p a i n t e d  one was r e t u r n e d  t o  t h e  p l a i n t i f f  

b u t  t h e  one p a i n t e d  r e d  was r e t a i n e d  by t h e  de f endan t .  Tha t  f o r k l i f t  



he s t a t e d  was u n r e l i a b l e  and f r e q u e n t l y  broke down. I t  was r e n t e d  

i n  November, 1991 f o r  a  p e r i o d  o f  10 days  b u t  it broke down a f t e r  

t h e  f i r s t  day. I t  was r e p a i r e d  b u t  h a s  n o t  worked f o r  one y e a r .  

On c r o s s  examinat ion by M r .  Braham he s a i d  he had no knowledge 

of  what equipment was owned by p l a i n t i f f  o r  de fendan t .  

I have se t  o u t  t h e  ev idence  l e d  for each p a r t y  f o r  t h e  purpose  

o f  de te rmin ing  ownership o f  t h e  f o r k l i f t .  

, On my examinat ion o f  t h e  p l a i n t i f f ' s  ev idence  I must conclude 

t h a t  it was c l e a r ,  w e l l  suppor ted  by documents and s t o o d  t h e  t e s t  

o f  e x t e n s i v e  c r o s s  examinat ion.  

M r .  Crooks t h e  a l t e r  ego o f  t h e  de fendan t  was a poor w i t n e s s  

and M r .  One i l  Walker had no knowledge o f  who owned what equipment. 

M r .  Crooks, I f i n d ,  d i d  n o t  s t a n d  up t o  c r o s s  examinat ion.  I 

make bo ld  t o  say  t h a t  h i s  answers showed him t o  be a w i t n e s s  who 

handled t r u t h  c a r e l e s s l y .  How else cou ld  he have s a i d  t h a t  he  

purchased t h e  f o r k l i f t  f o r  $125,483.00 i n  t h e  l i g h t  o f  h i s  admiss ion 

t h a t  t h e  p l a i n t i f f  had imported and p a i d  f o r  t h e  f o r k l i f t ?  

I f i n d  t h a t  he was an  u n r e l i a b l e  w i t n e s s  who d i d  n o t  s u p p o r t  

t h e  d e f e n d a n t ' s  c l a im  t o  ownership o f  t h e  f o r k l i f t .  I am t h e r e f o r e  

c o n s t r a i n e d  t o  ho ld  t h a t  ownership of  t h e  f o r k l i f t  r e s i d e s  i n  t h e  

p l a i n t i f f .  

I n  s o  ho ld ing ,  I amnot unmindful o f  M r .  J ohnson ' s  submiss ion 

a t  page 3 of  h i s  w r i t t e n  submission.  I quo t e  " I t  i s  submi t ted  t h a t  

f o r  t h e r e  t o  have been a l e g a l  and e f f e c t i v e  t r a n s f e r  o f  t h e  f o r k l i f t  

from t h e  de fendan t  t o  t h e  p l a i n t i f f  it would have been neces sa ry  f o r  

t h e  de fendan t  t o  have executed t h e  r e l e v a n t  i n s t rumen t  of  t r a n s f e r  

which would have had t h e  e f f e c t  of  t r a n s f e r r i n g  i t s  a s s e t s  t o  t h e  

p l a i n t i f f .  The p l a i n t i f f  cou ld  n o t  t h e r e f o r e  have t r a n s f e r r e d  t h e  

f o r k l i f t  t r u c k  back t o  i t s e l f  by p r e p a r i n g  t h e  c r e d i t  n o t e  i n  i s s u e . "  

That  submiss ion i s  ingen ious  b u t  i n  my op in ion  cannot  s t a n d  

t h e  f o r c e  of  t h e  f a c t s .  I have no doubt  t h a t  t h e  ' t r a n s f e r '  t o  t h e  

defendan t  was one o f  mere convenience.  There was no i n t e n t i o n  on 

t h e  p a r t  of  t h e  p l a i n t i f f  t o  permanently d i v e s t  i t s e l f  o f  i t s  p r o p e r t y .  

A f o r t i o r i ,  t h e  t hen  e x i s t i n g  good r e l a t i o n s h i p  between t h e  

defendan t  and t h e  p l a i n t i f f  and M r .  Crooks '  c l o s e  connec t ion  w i t h  



t h e  p a r t i e s  show c l e a r l y  t h a t  no such i n t e n t i o n  t o  permanently 

d i v e s t  t h e  f o r k l i f t  was p r e s e n t  and cou ld  n o t  have been r ea sonab ly  

h e l d  t o  be  p r e s e n t .  

I do n o t  f i n d  t h a t  t h e  f a c t  t h a t  t h e  C r e d i t  Note ( E x h i b i t  6 )  

speaks  t o  u s e r  o f  d i e s e l  f u e l  whereas t h e  f o r k l i f t  i n  i s s u e  u s e s  

~ i q u i d  Propane Gas does  any v i o l e n c e  t o  p l a i n t i f f ' s  c l a i m  t o  owner- 

s h i p .  

Is t h e r e  an  e q u i t a b l e  e s t o p p e l  which d e f e a t s  t h e  p l a i n t i f f ' s  

c l a im  o f  ownership? 

The defendan t  contends  f o r  such an e s t o p p e l  and s o  p l e a d s  a t  

pa ragraph  9 o f  h i s  de fence .  There he  sets o u t  t h e  c i r cums tances  

which e s t o p  t h e  p l a i n t i f f ' s  a s s e r t i o n  o f  c l a i m  t o  t h e  ownership o f  

C'I t h e  f o r k l i f t .  I t  i s  apprehended from t h o s e  s t a t e d  c i r cums tances  t h a t  

t h e  de fendan t  a l l e g e s  e s t o p p e l  by conduct .  

Where a  p a r t y  re l i es  on e s t o p p e l  he h a s  t o  s a t i s f y  two condi -  

t i o n s  b e f o r e  h i s  r e l i a n c e  maybe a s su red .  

F i r s t  he  must show t h a t  t h e  conduct  o r  r e p r e s e n t a t i o n  o f  t h e  

o t h e r  p a r t y  unequivocably l e d  him t o  b e l i e v e  t h a t  he had r e l i n q u i s h e d  

h i s  r i g h t  t o  p r o p e r t y .  Also  t h a t  a s  a  consequence o f  t h a t  unequivoca l  

conduct  he  was p r e j u d i c e d .  c- Secondly he  must show c i rcumstances  which would r e n d e r  it 

i n e q u i t a b l e  f o r  t h e  p l a i n t i f f  t o  s eek  enforcement  o f  h i s  r i g h t .  

I n  t h i s  l i g h t ,  a u t h o r i t y  can be found i n  t h e  c a s e s  o f  China- 

Pacific S.A. v. Food Corporation of India [I9801 3 All E.R. 556 and 

Scandinavian Tanker v. Flota Petrolea [I9831 1 All E.R. 304 ( l e t t e r  

g - )  The submiss ions  o f  t h e  de fendan ton  t h e  defence  o f  e s t o p p e l  w e r e  

e l o q u e n t l y  s t a t e d  by M r .  Johnson. 

However, I f i n d  t h a t  t hey  do n o t  t a k e  t h e  d e f e n d a n ' t  c a s e  

w i t h i n  t h e  c o n d i t i o n s  r e q u i s i t e  f o r  grounding an e s t o p p e l  a s  were 

s t a t e d  i n  Scandinavian Tanker [I9831 1 All E.R. 304 ( G - J ) .  I s o  

conclude s i n c e  I ho ld  t h a t  M r .  Crooks, t h e  a l t e r  ego,  o f  t h e  de fendan t  

had f u l l  knowledge o f  t h e  c i rcumstances  which l e d  t o  t h e  f o r k l i f t  

be ing  i n  t h e  pos se s s ion  o f  t h e  defendan t .  Moreover, t h e  submi t ted  

ev idence  o f  conduct  which would go t o  t h e  e s t o p p e l  o f  t h e  p l a i n t i f f  

e v i n c e s  no i n t e n t i o n  on t h e  p l a i n t i f f ' s  p a r t  t o  g i v e  away t h e  f o r k l i f t  



and t h e  a l l e g e d  a c t s  o f  t h e  p l a i n t i f f  c anno t  be  s a i d  t o  be  unequ ivoca l .  

The de fence  o f  e s t o p p e l  t h e r e f o r e  f a i l s .  The ev idence  o f  t h e  

p l a i n t i f f  s a t i s f i e s  m e  a s  t o  t h e  e x i s t e n c e  o f  t h e  a l l e g e d  agreement  

a s  t o  t h e  r e n t a l  o f  t h e  f o r k l i f t .  

The p l a i n t i f f  by l e t t e r s  ( e x h i b i t  10 ,  11 and 12)  sough t  t h e  

r e t u r n  o f  t h e  f o r k l i f t .  Those l e t te rs  p rov ide  ev idence  o f  a v a l i d  

demand f o r  t h e  r e t u r n  o f  t h e  f o r k l i f t .  There h a s  been no compliance 

w i t h  t h e  demand. Tha t  non compliance w i t h  t h e  demand I f i n d  t o  be 

u n j u s t i f i a b l e  and a l lowed p l a i n t i f f  t o  sue  i n  d e t i n u e  o r  conve r s ion .  

On t h e  above f i n d i n g s ,  I am i n  no doub t  t h a t  t h e  de f endan t  i s  

l i a b l e  t o  t h e  p l a i n t i f f  on i t s  c la im.  

What i s  t h e  e x t e n t  o f  t h a t  l i a b i l i t y ?  

The p l a i n t i f f ' s  c l a i m  sounds i n d e t i n u e  and i s  i n  law e n t i t l e d  

t o  ( a )  a  r e - d e l i v e r y  of  t h e  f o r k l i f t  o r  ( b )  payment o f  i t s  v a l u e  

and (c)  damages f o r  i t s  d e t e n t i o n .  

What i s  t h e  n a t u r e  o f  t h e  damages 
which t h e  c l a i m  a t t r a c t s ?  

M r .  Johnson f o r  t h e  de f endan t  submi t s  t h a t  t h e y  are s p e c i a l  or 

c o n s e q u e n t i a l  and a s  such demand t o  be  s p e c i f i c a l l y  proved.  For  t h a t  

submiss ion he  re l ies  on Murphy v. Mills [I9761 14 J.L.R. 119. That  

re d e c i s i o n  i s  good law b u t  it h a s  no r e l e v a n c e  t o  a  d e t e r m i n a t i o n  o f  t h e  
\ --  

damages i n  t h i s  c a s e .  

Damages i n  a claim i n  d e t i n u e  a r e  n o t  s p e c i a l  o r  c o n s e q u e n t i a l  

a s  were c la imed i n  Murphy v. Mills. I n  d e t i n u e ,  damages a r e  p a r t  o f  

t h e  b a s i c  c l a i m  f o r  t h e  p e r i o d  o f  wrongful  d e t e n t i o n .  Such damages 

do  n o t  r e q u i r e  s t r ic t  proof  b u t  proof  on t h e  b a l a n c e  o f  p r o b a b i l i t i e s .  

I f i n d  s u p p o r t  f o r  t h a t  conc lu s ion  i n  t h e  c a s e  o f  Strand 

Electric Company v. Brisford Entertainments 1952 2 Q.B. 246. That  

d e c i s i o n  o f  The E n g l i s h  Cour t  o f  Appeal was over  two decades  p r i o r  t o  

t h e  p a s s i n g  o f  The T o r t s  ( I n t e r f e r e n c e  w i t h  Goods) A c t  1977 which 

a b o l i s h e d  c l a im  i n  d e t i n u e .  That  Act does  n o t  r u n  i n  Jamaica .  De t inue  

i s  s t i l l  a  p rope r  c l a i m  i n  o u r  j u r i s d i c t i o n  and t h e r e f o r e  t h e  E n g l i s h  

d e c i s i o n s  p r i o r  t o  t h e  1977 ~ c t  remain p e r s u a s i v e  a u t h o r i t i e s  when 

a  c l a im  i n  d e t i n u e  i s  made. 

M r .  Braham's a r g u m e n t a n t h e  q u e s t i o n  of  damages a r e  w e l l  founded.  

The damages c la imed a r e  made up o f :  



(i) 70% of  r e n t a l  f o r  per iod  1/6/91-30/12/91 - $ 68,096.00 

(ii) LOSS o f  use  f o r  1/1/92-30/g/g4 

I an  Gibson f o r  t h e  defendant  gave evidence i n  suppor t  of  t h o s e  

f i g u r e s  and based h i s  evidence on empiricism, he being involved i n  

t h e  r e n t a l  of f o r k l i f t s  over  t h e  r e l e v a n t  per iod.  

M r .  One i l  Walker i n  h i s  evidence denied t h e  r e n t a l  o f  t h e  fork-  

l i f t  through-out t h e  e n t i r e  r e l e v a n t  per iod  because it was i n  a  s t a t e  

of d i s r e p a i r .  H e  d i d  n o t  make any cha l l enge  a s  t o  t h e  d a i l y  r e n t a l  

r a t e s  given by Ian  Gibson. 

I n  t h e  c i rcumstances ,  I accep t  t h e  evidence of  Gibson and f i n d  

C. t h e  r e n t a l  r a t e s  t o  have been p rope r ly  evidenced and proven. 

Re-delivery of  t h e  f o r k l i f t  o r  i t s  market va lue  

A s  s t a t e d  he re inbe fo re ,  t h e  essence  of a  c la im i n  d e t i n u e  i s  

r e s t i t u t i o n  which i s  a  d i s c r e t i o n a r y  remedy. 

I would n o t  i n  t h i s  c a s e ,  and i n  my d i s c r e t i o n ,  make an o rde r  

f o r  r e s t i t u t i o n  f o r  t h e  fol lowing reasons:  

( a )  t h e  defendant  on t h e  evidence has  
wi thout  j u s t i f i c a t i o n  de t a ined  
t h e  p l a i n t i f f ' s  p roper ty ;  

(b )  when t h e  f o r k l i f t  was placed i n  
de fendan t ' s  r e n t a l  pool  it was i n  
working cond i t ion .  No evidence 
has  been l e d  a s  t o  i t s  cond i t ion  
now. I t  would n o t  be e q u i t y  t o  
saddle  t h e  p l a i n t i f f  wi th  a  fork-  
l i f t  i n  a s t a t e  of d i s r e p a i r .  

I t h e r e f o r e  o rde r  t h a t  t h e  p l a i n t i f f  be pa id  an amount of  

$350,000.00 a s  t h e  p r e s e n t  market va lue  of t h e  f o r k l i f t .  

There w i l l  be judgment f o r  t h e  p l a i n t i f f  i n  a  t o t a l  amount of 

/-.. $1,887,936.00 of  which $1,537,936.00 is t o  bear  i n t e r e s t  o f  3% a s  

C: of 1 /6 /91  and $350,000.00 t o  bear  i n t e r e s t  of  3% as of  d a t e .  

Costs  t o  t h e  p l a i n t i f f  t o  be agreed o r  taxed.  


