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IN THE SUI'REME COURT OF .JUI)ICArrUIIE OF JAMAICA 

CLAIM NO. C.L. 11)97/1)-141 

BETWEEN D & L 1-1 SERVJ CES LIMITED 1 "" CLAIMANT 

AND ISAIIIIA INTERNATIONAL LIMI'I'EI) 2N') CLAIMANT 

AND IIALEY WALKER & LEE RING 3 "I) CLAIMANT 
(A FIRM) by the Estatc Clifton Dalcy 
Itep. by Executors Louise Daley & Clifton Georgc 
Dalcy) 

AND CLIFTON DALEY 4""' CLAMANT 
(By Executors Louise Dalcy & Clifton Geol-ge 
Daley) 

AND THE ATTORNEY GENERAL lSr DEFENDANT 

AND THE COMMISSIONER OF THE JAMAICA 
FIRE BRIGADE 2"D DEFENDANT .. 

Mr. David Batts instructed by Livingston, Alexander and Levy for the claimants. 
Mr. Curtis Cochrane instructed by the Director of State Proceediilgs for the defendants. 

HEARD: December 1 4 , l S  and 16,2009 and October 22,2010. 

EDWARDS, J (Ag.) 

Fire Brignde-Breach of stnt~itory duty- Wlzetlzer 0 civil right of action is 
conferred or1 tlze clninznnts- Wlzetlzerfjre brigade crzjoys s t i~t~~tory 
inznzunip-Mennirzg of borzn fide-Neglige~qce -Wl?etlzer C / L L [ ~  qf care owed 
/131 t11ef;re brigade- Vicarious liabilitj1- Fire Brignde Act ss (5) (10) (11) 
(I 5)-Fire Brigarle Regulatiorzs ss (33) (3 7). 

Tntroduction 

1 .  In I<ingslon, Jamaica, at the comer of Teinple Lane and Tower Street, there 

once existed a concrete building, identifiable as I 14-120 Tower Street, with 

tlie enviable claim of being in close proximity to that great edifice, the 



had primary statutol-y responsibility for its efficient conduct and 

adnli1iist1-at ion. 

7. The Attorney General is sued in a representative capacity pursuant to the 

provisions of the Crown Proceedings Act. Section 3(1) of the Crown 

Proceedings Act provides: 

"Subject 10 tl7eprovisio1zs ofthis Act, tl7e CTOVVI~ sl7all be subject to all 

those liabilities 10 tolet to 1.vhic17, if i f  welpe n pl-ivnte pel-sor~ offull age 

and capacity, it ~vould be subject (a) ill respect of torts co~zi7zitted by 

its servants or agents, (b)-. (4 .. . . 
Provided tlzat 170 proceedings slzall lie agaiiasi! tlze Crown by 

virtue ofparagraph (a) in respect ofarzj) act or omiss io~  o f a  sen)ant 

or agerzt of tlze Crown unless the act or oinission wozdd, apart Ji.017~ 

the provisions of this Act, have given rise to a cause of action in tort 
> )  agailzst tlzat servclvzt or agent or lzis estate. 

8. The Fire Brigade Coii~missioner is a servant of the Ci-ow11 and the acts or 

defaults coliiplained of arose from the alleged breaches of tlie Fire Brigade 

Act, for wllicl~ he has statutory responsibility. 

Background to the Claim 

9. The origilial claim filed by writ of suminoils dated November 24, 1997 was 

filed by D&LI--I Services Limited, 1sadl.a Iiiternational Liniited, Daley 

Wallter and Lee Hing (a Firm) by its pa-trier Clifton Daley and Clifton 

Daley, against The Attoilley General and tlie Coiili1lissioner of the Jamaica 

Fire brigade. This was in Suit No. C. L. D 14110f 1997. 

10. Tlie I " claimal~t was the registered proprietor of premises luio~rn as I 14- 120 

Tower Street in the parish of Icingston. Tl1e 2"%laima1it carried on business 

at the said premises. The 3 1 ~  claima~it is a law firm carrying on practice at 

the said address. The 4"' claimant is an attorney iii the said law firm. 
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7 - ( ) I \  OL,CC)~CI .  32,  1007. a[ llic cncl o f  t l~e  cvor-l\ tl:ti\, tlic o\.ilncr..s ,rncl oc~c i i l ,~~~-  , 

: ; I~~i t~cr , , .  1ocI;cci tlic 1ocI;c; ancl the) and all ~ l ~ c i l -  sti~l'i'\vcnt Iiomc 13111 13y t i i ~  

I-~cxi cI;~y ~Iiis 1.711 i I(lilig V\J:LS LI I I ~ C I - c  sIicII or its I'OI-IIIL'I. selr I I hacl L- W I I ~  up in 

sn-lokc. I--lo~~/evcr, i t  clid no1 go [I]' in a p~~:Torsmol,:e; instead, it Yell \/ictin~ to 

21 slow 13~11'11ing .f i~.e 1.11al started fro171 8 p171 that same evening, ~111ti I it C I - L I I - J ~ ~ ~  

:.lili.l bi;~zccl \vcll iiito the cal-ly I I O L I ~ S  ofthe nett morning, 
7 
. ) .  '1'11e o \ ~ / i ~ e r s  say the destruction of the building \?,as the r'ilr.rlt o r  tiic I?I.C 

171-igade ~ v h o  \\/ere s\.1111171o11ed to the scene cluite early; fi-om as early as 8 p n ~ .  

1 ' 1 1 ~  o\vncl-s say that l l ~e  fire ~I ICI I ,  i n  bl-each ol'tlicil. statutory duty and or due 

to their negligence, c a ~ ~ s e d  the building to go up in flames 1v11cn they failed 

to pour water 011 tlie fire as soon as t l~ey arrived on t l~e  scene. They further 

say that the fire \.sfas early evidenced by smoke spiraling undcr the shuttel-s 

:~nd rising thi-oug11 t l~c  M J ~ ~ I ~ O M J S ,  but the (irei~ien did iiot17i11g to c1~1ell this 

sii~oke until the building became engulfed 111 flaines and it was too late. 

3.  The ~vltnesses for the defendai~ts say this is not true; tlicy say that everything 

possil->le was done to fight this fire but there was nothing more the fire men 

c o ~ ~ l d  do. 

The Claim 

5 The claimants' claim for darnages is fiamed both in breach of statutory d u t ~  

and in negligence. Tlie allegatio~ls are that the ~nernbel-s of the Jarna~ca Fire 

Brigade welee in breach of their duties under section 5(a), (h)  and (e) of the 

ITise B r~sade  Act (the Act); and also that they ~4~e1.c negligent in t l ~c  exerzlse 

of their duties under sections 10 ( e )  and 11 of the Act. 

6. The claim against the Col~~missioner of the Jamaica Fire Brigade is that thc 

acts or defaults complained of arose from breaches of the Act for which i i t s  



16. Tlle i s s ~ ~ e s  that fa11 to be detern~ined by this co~lrl  in this claim, as I believe 

them to be, are: 

I .  I/I/l~etl~er ~ e c t i o ~  5 (f't11.e Fire Brigrrcle Act g i l ~ s  rise to u .stnfutory 

rlufiy, 11rcucl1 of' 1~11icl1 corlfers a civil right of' action or1 tlze 

c~~~ i l l z l z~ l  ts. 

2. IWI etller the 11ze17 of the Jnr~~.uictr Fire Brigrrrle were it? 11rer1.clz of 

tlz eir s t f l t~ l t oy  rIuty fo extirzg L L ~ S I I  l l ~ e  .fire. 

3. H//I at, i f  ar7j?, conlmon 1c1.w r/ufj? 0 f cure is o wu?r/ 113) llz e Fire Brigarle 

w l ~ i c l ~  ~ltenris  l11.e scer1.e fire, lo the owrzer/occ~~pier of'prer~zises 

w~lzicl~ is 017 or in dringer of fire. 

4. Wlzetlzer tlze acts or o~~zissio~zs of the fire BriglI.de at the scerze of tlze 

fire nr7zounterI to ~zegiigence ; i f j ~ e s  

5. T/ze questior~ of the 171er~surc of rlnnlr~ges recoverable by tlze 

clnin~nn fs. 

Overview of The Evidcncc ReIicd on By the Pal-ties. 

17. In support of tlieir clai~ii, tlie clailliants called 5 witnesses. All were present 

at the scene 011 the fatal night and gave tlieir accou~it of what they saw aiid 

lieard. Mi-. Raymolid Robinson was an Inspector of Police now retired; Mrs. 

Louise Daley was the wife of the iiow deceased Clifton Daley; Mr. Clive 

Savage woi-Iced ill a nearby building and was first on the scene; Mr. Pri1lia1-n 

Aiithony Peal-son, an Attorney-at-law and an o\.~nerloccupier of the ill-fated 

preiliises and Mr. Gordon Langford o f  the firm, Langford and Brown, 

Chal-tered Surveyors, Valuers and Real Estate Dealei-s, who did a post fire 

17aluation of the premises. 

18, The Defendants called four (4) witnesses, all ~lleinbers of the Jamaica Fire 

Brigade and by implication all trained firefighters. Two of these men are 

now retired senior officers of the Brigade. Tliese were; District Officer 



1 I . 71-l~cr.e were tlir-ec other subseclue~~t clai~lis al-isi~ig O L I ~  or i l~c  san-le i~~ci(lel-,t. 
, ' ' l ' l~ icsc  \A/cI.c:, S~lil Yo. ( ' . I  ... I O O X / l  I 170; ,SI.I~( ho. C . L .  I L)08/l). I 0 0  ; . ~ I . . I L I  >) I I I I  

N o .  ( . : . I .J .  2000lJ--102 1 , 

12. .411 aplolicatio~i was tl~en filed rol- tlne s~lits to be consolidarecl untlel- ('I'R 

I ( 2 )  (b) (M/Iiitc I3ool; I 1 / 0 0 ) ,  L I ~  to anti i~,~cIudi~ig .11e 

dcie1-1nin3tion of liabi lily ancl lor t l ~ c  Ic~iding act.io17 to he Suit W o .  1 0071' 

11141. 

13. At the Case Ma11age111e11i Conference in suit No C.L. 2000/!--1021 Iiclcl 011 

.June I 8, 2004, the order of Mr. Justice Broolts made by and \vith the co11se11t 

of a11 the parties present, was that; 

I .  Claim No. C. L. /997/D 14 I s11.all proceed lo trial. 

2. Clai~zs  C. L. 1998/HI 76, C. L. 2000/fI (12 I ~ M L J  C. L. 199~S/IJ,. I Y Y ure 

ordered sl~cyed per7.din.g tlze outcorm qf the trial o f c l ~ l i ~ ~ ~  No. (,'. 1,. 

1997 /D 141 O M  the issue of liability nnd sl~all be 11ozrrd 0j.j 1/11! or~I(?r* 

ofthe cour-t 01.2 that isszre subject to tlze ou1corzw qf'uny clppe~r/ 

thereorz. 

14. 'The claii~~ailt Clifion Daley is now deceased. Me died in 2005, prior to the 

trial. Louise Daley and Clifion George Eustace Daley, Executors of his 

estate, consented to be substituted as the thil-d ancl l-ourtl~ clainlant. By order 

of the court dated December 19, 2006, the court granted an order for the 

estate to be substituted as third and fourth clai~iia~?t. 

15. Following a11 application at pre-trial review Ibl. the affidavits ol- the deceased 

Clifton Daley to be admitted into evidence 011 the basis that the 111alter was 

deceased and could not reasoilably be called to give ev ide~~ce ,  such ail order 

was granted by -the caul-t on October 12, 2009. Two affidavits ~nade by 

Clifton Daley dated January 21 and 23, 1998 were tendered and admitted 

into evidence at trial. 



24. The centre of the building l1ad a staircase for entl-y to the uj311er floors. This 

was located at the wall between the east and \vest s11~1tte1-s, This entrance was 

located under the piazza fonned by the co11c1-ete extension. This was the 

entry to the offices upstairs. Entry \vas gained by o p e l ~ i ~ ~ g  a grill door. 

Behind the grill clool- was a glass door which was 1ocltec1. I-lalf-way up the 

stairs was a broad metal sl~eet cloor \vhich \was also ltept loclted. At the top of 

the stairs was a glass door wllicll was also loclted. This  .To]-med the entrance 

to the offices upstairs. 

25. T l ~ e  stairway was a few feet to the east of the shutters. 111 paragraph four of 

her \vitness s ta teme~~t  she indicated that she along with her husband were the 

last ones to loclt up and leave the first floor o.ffices that night. They did so by 

fastening the security doors at the top, the middle and the bottoill of the 

stairs. 

26. The evidence was that the second floor was incomplete having a roof and 

\valls but the \vii~do\vs were not yet installed. The entire building had been 

insured up to 1996 but not at the tinle of the fire. 

27. Mrs. Daley gave evidellce that her l~usba~~cl Clifton Daley died in 2005. She 

is the executrix of his estate. The buildi~lg had been owned by her husband 

and she tendered in evidence a certificate of title w l ~ i c l ~  was admitted in 

evidence as exhibit 3. The title is in the name of D&LH Services Limited 

and there was 110 dispute at .the till~e of its tender tl~at it was indeed o\vned by 

Mr. Daley . 

28. 011 the date in question she said she had received a call at about 8.05 p.m. 

and al-I.-jved at the premises at around 8.40 p.111. She saw 110 i r e  blazing. She 

said she saw tuffs of s~liolte emanating fro111 beneath a shutter on the ground 

noor \vIich \vas to the north westeril side of the building. She explained that 

tl~ei-e were metal shutters to the west and east fro111 as \?/ell. 



Ilcl,~ [.)is o s . .  Sergeant I.,a.i;\fl.el~ce (:a111/7hel I ,  ICCI~I-cd .4ssista111 

[ ' O I I I I I I ~ S : ~ I O I I ~ ~ I .  I ~ c I I I . ~ ) ! '  I ,c\~'i:., i 1 1 1 c 1  I < L ~ I I I . L , C . ~  . ~ \ : ; : ;~> ; ( ; . I I I I  : ~ I I I I , I I ~ S S ~ ~ I , I L > ! .  I I L ~ ; * ~ I [ . ~ I - ~  

[--I a1 l . 

1 'I'he cvidcl~cc oi' the cIai111a11ts; \vit.l~csses was tllat t l~c  fil-c iigl,~tur-s \VCI-C O I I  

location fo14 al~p~.o>;iin;lt.ely t\.vo ( 3 )  IIOLII-s cl~lr-i~.ig u ~ l ~ ~ c l ~  t.in-~e tl~cy I-nacle 1-10 

t~.r.lcn~pt to ligl~t the iil.e. 'I'l~is oi' caul-sc \?:as clis1.7utt:cl by t11c clci:~.~cla.~-~ts' 

\wilncsscs. 

'I'hc CIai111ant.s' ICviclcncc 

20. 1 will exainille rl~e evidence of Louise Daley (Mrs. Dale)/) lirst, for ~ l ~ c  

siinple reason that her evidence gives a comprel~ensi ve picture of-' .~ . l~c layout 

of  the building as it stood prior to its destructiol~. 

2 1 . Based on t l ~ e  e\:idence of MI-s. Daley, the building consistccl o f  a g ~ . o ~ ~ n d  
r 7 floor, a lirst floor and a partially coi~~pleted second floor. I he gl-o~lnd floor 

was divided into t111-ec strata (1 talce l l~at to n~ean tl~rce separate lots ) 'Tl~e 

strata lot to the east was a Jewelry es tabl i s l~me~~t .  Thc strata lot in t l~c  centl-e 

M J ~ S  om~ned by D&LH Services and leased to the fir111 o r  Playfz~ir, Junor, 

Peal-son and Company; the lot to the west was owlied by Playfair, .Tunor and 

Gayle Nelsoii and Compal~y. 

33. The first floor had a concrete e x t e ~ ~ s i o i ~  fol-111ing a piazza ant1 was occupied 

to the front by lsadra Limited. 'The back section or' that entire floor was 

occupied by D&LH Services. The second floor was D&Ll-1 Services, a 

comlxaliy whicli belonged to Clifton Daley. 

23.  'Tile 11iai11 entrance to tile building was grilled. There were windows 111ade of' 

crlass ri-0111 cast to wcst \vhich were not grilled. She said ~11e strata lot to 5 

r17c~~iple Lalie occupied by Playfair, Junos, Peal-son aiici Con~pany was grilled 

because of the air conditioi~ers in that section. 



34. Mr. Savage claiilled that he s~~ggested to the fire fighters that they should 

turn the water hose 011to the g1.0~117~1 floor \vl~ere the smolte was evident but 

the firemen I-esl~onded that they saw no fire so they could not spray water. In 

his witness statement lie said no lire was evident 01-1 the ground floor 

altl10~1g11 there was a "glo\v" above the gi-ound floor. 112 paragl-ap1-1 9 of llis 

statement Mr. Savage decla~~ed that "110 attempt was made to wet   he floor 

area such that should there be bits of fire :horn above t l~ i s  would liltely be 

~1130tllered". 

35. It was Mr. Savage's op in io~~  that there was no organized approach to 

fighting the fire. It was his view that the firemen ignored the downstairs 

 ort ti on of the building wl~ere they cou1.d l~ave  applied water and see~ned 

fixated on opening the doors to the upstairs portion o f the  building. 

36 .  The cross-exaininatio of Mr. Savage was confined to establishing that Mr. 

Savage had no formal training in fire fightiilg which indeed he did not have, 

but it is indeed certain that he is not lacl t i~~g ill ~0111111011 sense. 

37. Inspector Iiay~lzond robin so^^'^ e\/icIence is that. he an-ived on the scene 

between 8-9 p.m. He was the officer in coizzi~~ai~d of the police at the scene. 

He saw one unit on the scene. 1-Ie summoned otlzers. \rv'Ilen he an-ived l ~ e  saw 

a sizable crowd and a izumber of attorneys. He saw s i ~ ~ o l t e  c o m i ~ ~ g  fi-om the 

groui~d floor but no visible fire blazing. He, too, saicl Ine aclvised the brigade 

to ~ ~ 1 x 1 3  water into tlze groui~d floor but they failecl to do so. They did not 

enter the groui~cl floor but spent the tinle trying to locate the keys to the front 

grill. 1-1e said no fire Ggl~ting toolt place uiltil 45 minutes after they entered 

the first floor. 

38. In paragraph 6 of his witness statement he said lze advised 111einbe1-s of the 

brizade L-- to break a glass along Tenlple Lane in an attenipt to co~ztrol the fire 

017 the ground fro111 above. He ~LII-ther said he ad~~ised  thein to punzp niater 



20.  SI-le sa\v 1i1-emcn o n  tile scene; solme were sittirl~g at the lj-ollt of'tllc 11~1ildi1lg 

: L I - I L I  : ;OI~.IC \, \ ICIT : . ; L : ~ I I ( I I I I ~  : ~ I - O L I I I C I .  s1.1~ :;;.~icl tI.121l ~ I I ~ , I I O L I ~ , I I  1 1 1 ~ ~  /;I-c ~ ~ I . I ! : . ; I L ~ C :  \>i,:~:,  

1,11~cscnt, ]-lo lire light.i~-~g was t:tl<ing place. S l ~ c  said the lii-e~l.~ci-l 111ade no 

at:l.en,l]~ts to olncii tlic sll utters. She ilcsci-ihecl tlic fire figi!,j?t.c~.s gctiing ac;ccsr; 1.0 

t l ~ c  ~11~stail.s and 1iot filidiiig illlJl lire t1ic1.c. She ~ C C I I I I C C I  S C C ~ I I ~  0 1 . 1 ~  ~ ' ~ I . C I I I ~ I I I  

go upstairs to 131-ealc t l ~ e  glass \vil~tlo\.v a n d  anotlicl- borr.o\vcd Iicr toi-cl-1 

because 1.1-1c.y had 1io11e or' t!~cii, o\vn. Slie 1.ecaI led also seci 1.12 .~.h~.cc h e  tr~~~clci; 

at first aiid then anotl~er two, a fie]. \vIiat s11e described as tllc big blaze. 

3i). 117 11e1- \~litiiess stateinent she said there were six ~11iits 011 t l ~ c  sceiic but tliel-e 

\?/as no evidence of tl~ern doing ally fire f i g l ~ t i ~ ~ g .  S l ~ e  said that by 1 0:20 p.1~1. 

large flaines were see11 behilid tlie Ij-o17t projected section 0.1' t11e fil-st lloor 

that Iiad a slab roof. 

3 1 . She testified that the first tiiilc she saw fire was about 1 0 . 4 0  p.111.; t.his was 

017 the first lloor. She described it as a big blast o r  fire st]-etchill2 - across ilie 

first floor. She said slie just saw i t  come up. It was t17eli she said she saw the 

fireli~en use the hose to out t11e fire. She also saw otlier fireli~en L I S ~ J I ?  the 

hose behind the building on Temple Lane as the fire had spread there but it 

was too late to save the building. 

32.  I11 lier witness statement slie described ~ I O W  the liuge flanles caused her to 

rush to Sier ~ le l~ ic l c  pal-Iced by the Supreme Court. Slie also claimed that even 

t l~en ,  tlie watel- was not directed 011 the fire but was allowed to ru11 heely on 

the road. 

7 1 . Mr. Clive Savage wol-lted in an adjoining buildiiig. I-.Ie \was tlie first of the 

~ritnesses on the scene. He claililed to have see11 sii~olce coii~ilig fro111 'tlie 

westem side of the buildil~g at url~icl~ ~ i ~ i i e  11e also saw one fire truck present. 

He telephoiled the ~vii'e of attorney Antl~ony Pearson \?rho occupiecl offices 

il l  the building. 



when he a1.1-ivecl at .the l~ren~ises no blaze was seen anywhel-e i1n .the b~~ildiizg 

but l1.e saw slnolte comj ng o ~ i t  from unclelneath the gro~lncl floor shutters. 

43. I-le tlne11 went 011 to describe how the fil-en1ei1 ixacle . f~~t i Ie  efforts to open the 

grill door leading to the ~~ppe l -  floor. We saicl tlnal tlne lceys ]lad pl-eviously 

bees? I~andecl to t11e men and they \vel-e advised to break the glass wincjow of 

the L I ~ I ~ ~ I -  Iloor to gain access to the U I I ~ I ~ I -  floor. They djcl so tlney found 

i~either sinoke nor lire 017 the 'first .f'loo~.. Sln~olce was st;] I coming fiom the 

gl-o~~nd floor bctt the fire 111e1n did nothing to the smolte 01- to the gl-ound floor 

to attelul~t to fight the fire with water 01- otherwise. 

44. He noted that soinze fire fighting began \?/hen the woodell section of the 

upper floor caugllt. fire and tlne blaze engulfed tlne ~ ~ p l ~ e r  floor. He 

con~plained that even then the fire fighting efforts \.?rere not meaningful as a 

vast quantity of water was allowed to ruin fro111 the fire truck into the streets 

\vithout i t  being puilzyed on the fire. 

45. Mr. Anthony Peasson gave evidence that he  received a call fro~zi his wife 

and an-ivcd on the scene about 8 p.111. In cross-examjnatioin he adlzzitted to 

seeing a single fire engiine and soille lire fighters 011 his arrival. In his 

witness statelllent he also said he saw 170 fire figlnti~ig and no water was 

coizning from tlne fire hoses. 

46. His offices were located on the ground floor of the building. This was on 

Tower Street. To get to his offices he said that 11e would walk fro111 a 

pathway \vhicln was 017 Tower Street. To get into the building there was a 

steel rollel- slnutter that liad to bc pushed up. Bel~ind that steel roller shutter 

was a glass door in an alulliillurn fiame wliich had to be opened \vjtln a key. 

47. He said the ground floor of the building was a separate strata lot from the 

upper floor. The ground floor was joiiltly owned by Mrs. Shirley Playfair, 



oi' tlic lirc o ~ i  1.1ic g1.01.11icl 11 ool- 111id tlial so111c 1iic1-1117ci.s ivc'l.c or1 t l ~ c  ~ I . ~ L I I I C I  

1;clc11111g al-oi~ncl I-lc, too, also said \vatc~- \?/as ~ i o t  C [ ~ I . C ' C I C ( I  01-I ~ I I C  l-11-i' hilt i i J i l \  

allo\~ccl 1 0  1.~111 i~long t11c road. 

0 111 j7aragl-ap11 21 oS liis \ ~ / i t ~ ~ c s s  statc~llcrl( Ilc opi1lc.d t1i,11 rllc I ~ ~ C I I  0 1 '  111~' 

brigade a]>l~ca~-etl to be yoi111g t11-1d i~iexl?el.i~i~cccI i111~l I I C  ~ l i l i ~ l l ( : ~ l  1.101 to l~a\ie 

scen any ci'fccti\:c contl-ol o r  ~liscij3l J I I C  being exel-cisccl by tlicir s~~l,ci-\/isol-s. 

I-lc [ill-tllcr said that tl~el-c ulcrc n o  cl 11-cctions a b o ~ ~ t  C I I L C I - ~ I ~ ~  t l ~ c  hi111ding a i~d 

tlicrc appcarcd to be soiue conf~~sion as to 110w lo tacltlc tlic 1i1-c fig111.117g. 

40. Insl~cctol- l<obii~so~i iii cross-exa~iii~~atjoii stated that lie \Alas not a trained fire 

fighter but had received ti-aini~~g i i - o ~ ~ ~  cxlx~-ts at the lire cle17a1*tn1ent as past 

of his police training. 1-lc said tha t  if i.equired, lie co~llcl be called uloori to 

assist in fighting fires. I-Ie said lie also had cxlxr~encc \;r / i t l i  2 0  large lil-es. It 

\Alas his opinion, based oil liis expel-ience ~ / i t l i  20 ~ ~ ~ - e \ l i o u s  large Jires that if 

the fire figl~ters had acted professionally: ~11e b ~ ~ i l d i ~ ~ g  could easily Ila\/c been 

saved. 111 his witness statement 1le said: 

"I had 20 exposures to dangcrons fil-cs ancl lal-gc fires. Moreover 
i n  basic training a t  1'oi.t l ioyal  training school tllc f?rc brigade 
scn t  its experts to giride us as  PI-ofessionals h o v ~  to stl-ategically 
deal with fire; what  went on was as  i f '  they wcl-c trainees". 

41. I-lis cxpla~iatioii for desc~.ibing t l ~ c  fire lighters actions as that ol'trainees was 

t11at they were spraying the water iii the opposite dircction fj*011i \~lIicl-e the 

sii~oke and fire was c o m i ~ ~ g  fi.0111. 

42 Tlic aSficla\ its of MI-. Clifton Dalcy, deceased, s\?loni to 011 January 31 and 

23, 1998, wci-e admitted illto c\ride~icc. 111 Iiis aflida\/its MI-. Dalcy said that 



k/rl-. .lo)-~n . ~ L I I ~ ~ I - ,  MI.. Cjayle Nelson ancl Iii117self. 'I'l.~cy I7;1cl ~~t.~i.cli~~sccI i r  i'r-i)ii~ 

Mi-. C:Ii~ioil 1 J a I c ~ .  

1 I I o a l s o ~ ~ 1 ~ ~ ~ ~ ~ ~ ~ i c i e 1 i e ~ 0 J ' l 1 ~ ~ ~ ~ i 1 i g l ~ i s l ~ ~ ~ ~ : ~ \ ~ ~ i t 1 i l i i 1 ~ 1 ~ i ~ ~ ; ~ ~ 1 ~ ~ i ~ l i t .  I.lt:t~sedIiis 

l<cj)s lo OJICII  t11if S ~ I I . I ~ . ~ C I , S  to 11 is ol'liccs ( I O C I I  ~ C C I  o n  t l~c  r.lor-th \.\lcstcl,il sect ion 

or tlic bi~iI(li~ig ('~1ci11g '130\~/e~-  Stt.ec~) : I I I ( I  \~lciit iiisiclc tlie P , I . O L I I I ~ I  [loor \4111c1-? 

llc saw slnol<e a n d  i'elt licat. I le \Alas ~ln;lblc L O  I-ccall ii'lic hat1 gi.\lcll Iiis I~;i:i\,s 

to any oS the fircn7e17 that night. I-Ic ~.ccalleci 17iillirlg Io(:I<s, I-ollirlg 1113 !lie 

sliuttcrs, olse17i17g the fro17t doors with the iieys, s a w  tile sn,lol;c all([ Selt the 

Ileal. ar~cl I~acl;il-y, off: I-Ie \Alas unable to recal I i I '  t l ~ c  iil-en~cn assistccl l 7 i n i  i n  

olsening tlie loclts but aclniittecl to gett.i~ig assistance. 

49. 1-Ie told the court. that when he 21-rived 011 the scene the smolce was coming 

fro111 the north western sectiol~ of the builcling and seen~ccl to be coniing 
? 7 

fro111 the ilpper floor. I he smolte, 11e said, \Alas coining fi.01.17 il \ Y ~ I - I ~ O W  of the 

i.11~per floor at the side of the building bo1-clering against l'eiiiple I..,a~ie. By 

upper Iloor 11e said l7e meant Illat floor ini~iiecjiately above t.11e g1-oiir1d floor, 

\?~11icli would be the first floor. 

50. I-le said h e  fire brigade did 1101 enter tlie 21-ound -Ilool 01- seek to apply water 

there, but were inore conceriled wit11 gainjng entry to the I.lpper floor. t i e  

said the s111olte was in  tlie grou~icl floor as a ~ v l ~ o l e  a ~ ~ c l  Ile coulcl 11ot identify 

its j11.ese11ce i11 any pal-ticular section of' it. Afie~- retreating he called the 

attention o.f the fire personnel to the smolte 011 t l ~ c  ~ I - O L I I I ~ ~  floor. I--lo\~e\ler, he 

saicl they expressed a view to getting to the first flool- \ v l~ ic l~  was not open. 

I-Ie said they eventually entered the first floor by snlasl~i l~g tlie glass 

\ A ? ~ I I ~ O I ~ S .  h t  that time smolte was visible 011 the first floor. 

j 1 .  I-Ie saicl ~II-tlzer, tlzat tile fireillen did 1101 enter the gl-ound floor and made no 

effort to put out tlie fjl-e. I11 his \witness statenlent lie said the p~~eselice of the 

fireme~i was conspicuous as there were six units pi-ese~it but there \was no 



evidci~ce ol' lire fightillg. Me also sajcl that the fire was allovvecl to spread for 

somctimc witlio~lt any significant atten1131 to extinguish it. Mr. Pearson 

admitted in cross-examination to Ilaving 110 hi-e fighting training but credits 

Iiil~lsel f ' \ 4 / i  t h  basic ii~tel ligence. 

52. He said the firemen only began using the 11ose an I~oul- a-ftel- he arrived. 

rl'l~en, frantic e(To~-ts we]-e made when t11cl.e was an explos io~~ ancl a great 

conflag1-ation s131-ead ovei- the b~lilding. 

'rhe Dcf'cnclants' Eviclcncc 

53. Assistant Superi~ltenclent Dennis IJyol1s was at the tilne a Ilistrict O'fjcer. He 

gave evidence that 81e call to the Yorlc Parlc station came in a b o ~ ~ t  750 p.m. 

They arrived 011 the scene from about 7:58 p.111. He said at the scene of a fire 

the fire brigade was in charge and no civilia~l or non-member of the brigade 

would be allowed to enter the building. 

54. His evidence in cross-examination was that on arrival on the scene he saw a 

little sii~olte coilliilg fiom upstairs t l l ro~~gh a willdow. I-Je saw 110 fire. He 

said that 11e instructed his men to break a w i ~ ~ d o w  upstairs and apply water, 

v \ l l ~ i  c11 t l~ey did. 

5 5 .  I-Je tolcl the court that once he saw the s i~~o l t c  he 1-ealized it was LII-gent. He 

said horn the tillle he saw snlolce to the time they got the ladder onto the 

building \&/as about 3-5 minutes. I-le claimecl that \vitI~in 1 0 minutes of their 

arrival water was being applied to the building. They did not l~owever einpty 

the truck of water at that time and smolte dicl not slop co~ning fi-om the 

building aAer they applied the water. I-le said the men sprayed foi- about 2-3 

minutes but he sa\w that smolte \vas still coming fro111 the building so l ~ e  

instl-ucted his men to come clown fi-om the ladder. He said the men brolte the 

window loolted inside but saw no fire. This \vas about 12-13 minutes after 8 



5 (5. 1 - 1  a\lilig tic:~ci.n~ i ~ ~ c c l  thaf t l~c soul-c:c of lhc  s ~ ~ ~ o i i  c \.I,LIS i.lot I . . I~SI. : I  i1.s I I . I c \ ,  \ X : ~ ; . I I ~  

, , iool,,i~~g L:I:;c\,\/I.IL:I~~:. ~L! . I -cc~I~! . ! .  .- lo ;I : ; L I ~ , : J ~ ~ I ~ O I I  -.. ,. j~cjscc~ ! ) ; >  [ , ( . ) I I I I : - ; L : ~  1;);. 

c lai111arif that. smol;e rises, 11c said t11cy h c g a ~ ~  lool; il-lg _ibclo\v tl1c ilppcl. (1001.. 

, , 
I lhc\/ ~ I T ~ I I ~ ~ C C I ~ Z I I ~ I J ~  \ A J C I ~ I  [ o  [ I I C  I ' I , O I I ~  01' t l ~ c  l ~ ~ ~ i l c l i ~ l g  ll1:1t \,\/;I:> S I ~ I L . I I ~ . C I - C L I  2111~1  

Iocl,; ccl. 'I'J~cl.c \A/;IS a l ittlc sn.lol;c comi 112 1'1.o1n 1.1 nclcl- I I-1c :;l-~u~rc~-. '1'11 is \AILIS a1 

1 1 . 1 ~  no]-111 \,\/estcr-n cl~cl 01'11-lc 17~1iIcli1~g af t l~c  co1.11c1- ol' 'l'c.i-1111lc 1,al.lc. A t  this 

~iliic I I C  said i I  \,\/tls :tbout 17 lnii~i~fcs pas1 L! 12.111, 

5 7. In orc.lcr to taclilc ~11e 1ocl;ed r;I~c~t.t:c~- 11c sent Tor t l ~ e  c~i~: t ing  gear ii-on1 tlic fire 

1.111it. I-le clain~ed liis IIICII liacl a tough tir~~c: opening thc shutter. ' l ' l~c loclts 

\Alere d o w ~  oil L I I C  gl-ound a ~ i c l  i t  tool< 1-11e nlcn al,o~lt 10-1 5 11.linutcs to get it 

open. 1311 this lime the sn~oke \was gciti1.1g tl~icl;c~-. I-lis c\/itlci~ce \Alas that i~ 

\Alas 111en about 8:30 p.m. 

5 8 .  l--1ii\~i1~ggotte11tl1csl1~~ttc1~opent11en~e~ib1~ol~ctl~c~lassdoo1~l~cl~i1~~dit.'~l~l1ere 

was a 21-ill behind tlie glass c-loor. 111 his wilness stale~nent lie saicl alter the 

;,lass cIoo1- MCIS 17r0lie11 lie c o ~ ~ l d  see that lire was 011 the ground floor. The 

fii-cmen \were instructed to sl~ray \,\/atel- into tlic building \vhilst atteli~j~ting to 

olnen the grill door. I-Ie said tliey were fighling 1:lie fi1.c in that seclion usilIg 

t11e let spray u/liilst t l ~ e  11ien \Alere cuttin2 their \vay i n .  

59.  I-Ie also realized there was anotl~er shutter \~/hich they also tl-iecl to opon. 

'There was tliiclc heavy black smolte coming from shuttcl- 1-1un1ber t\vo on tl-~e 

eastel-11 li.ont of the building. Realizir~g that tile smoke was getting thiclter 

and nio1.e 111an powel- \was I-equil-ed he callecl in  a second L I I ~  i t .  

G O .  V l l~c~ i  the secoi~d sll~lnel- was ol~eliecl t11ei.e \vas also u glass door bclzi~~d it. 

I-Ie said ,the fire i n  t11e first. section (iiortl~ \.1/este1-11) \.\;as co11ti.ollec1 but t l~e  

sniolce st.arted comil~g fi'o1-11 tlie seconcl slzuttel.. 13e [ore tliat they th 0~1g1it they 

11acl contl-ollecl, il' not estinguishecl~ the fire and contained it in the first 



section. I-Ie said it was afier tliat that the thick heavy blanltet of smolte 

stal-led coming ('1-0171 tlie second shutter. 

6 1 . JCiioclcilig of!' the loclss with a sl edge11 ~ I I I ~ I C I - ,  he sai cl, o1,ened the second 

sliutter on the eastel-11 side. 7'1ie11, lie said, the grill belii~icl t11is glass door 

p1-oved to be a challenge; I t  took tliem thirty iliinu.~es to open that grill door. 

In his statement he said tlie jets were dil-ected at tlie 1 " :and 2"" shutters. 

62. Iile saicl once 11e had arrived at the scene 0.l.' the fire he took control and no 

one ~/oulcl  be allowed in the building. He de~liecl that MJ-. Peal-son entered 

tlie b ~ ~ i l d i ~ l g  by opening the shutters with lteys. 1.1e also advised that a more 

se~lior officer later arrjvecl 011 tlie scene and took over contl-01 fi-om him. 

63.  He denied any suggestion that water was not applied to tlie ground floor of 

tlie building. He said they fought the fire until it was extinguished. He gave 

evidence that the buildillg was daniaged as a result of the fire b ~ l t  it was not 

totally clestl-oyed. I-Ie said the upstairs was burnt alicl the wooclen floors were 

destl-oyed after tlie explosion. 

64. I3e told the court that there was an explosion which was the I-esult of a back 

draft. He explained .that a back draft could occur ~vhen oxygen was suddenly 

allowed on flames ill a contained area, t l~at is, an airtight a]-ea, w11icl-1 was 

starved of oxygen. 

65. I-le denied tliat air ~ lou ld  have gotten into the area of the explosion after the 

glass doors were brolten. FIe said tliat there was a solid nnetal door there and 

once it was opened tliere \was an explosion. I-Ie was ~111able to recall the 

location of this door. He denied tllat the coilflagration resulted fiom the 

\vooden floor falling in. H e  pointed out tlmt the fire exploded outwards 

causing 12e1-sons on the scene to flee. I-Ie said the flool. 01-1 I:he other hand fell 

i ~ l~ l a rd s .  



0 ,  I i i  11 is witl~ess stateii-~c~i t he descl-i beel sceing, a gr-i I lccl c!ool- besicic thc 1"'' 

, ; ! I ; I \ [ L : I . ,  \ \ , I . I I C ~ I  , , ,\:IS 1 . I . i~~  ~ : \ . ~ L I . ; I I . I L C  to l l ~ c ,  ~ ~ I . I I ~ ( . ~ I I , I L ! .  I I C  clcs~.:~~iI~~ccl ii ;is I : I C \ : ; I ~  

s11cct.i ng \ , \ l i ~ l ~  gl-i l lecl bars lised o ~ ~ t o  i t  I';:~cil~g thc SLI-cet. 

67. I Ie I-ecallecl that h41-. Pear-son dicl a~.l.i\:e wit11 a set ol' l<ci\/s hut i i  \'\/as t11e 

\ A ! I . O I - I ~  scl, I I I ~ I I  a lady \4!c11t a\,va)i I ~ I I -  son.lc ltcys 2 n d  I - C I L I I - I - I ~ ~ ~  \,\!it11 11ic-ii1. I Ic 

v\ us ~11la13lc lo 1.cc;11/ \ ? / I I C I . ~  1:11osc I < c ) / s  \ver.c. to open. 1 lo\ve\/ci., i r - I  his \vit~iL:r,s 

s tatcrnc~~t  11c 11olcc1 [ h a t  [\I(:>! attc11113tc~I 1.0 O / ~ C I , I  1.111; g~.ill \vitli L I I C  I C C V S  :.i~.le! 

s~~cceeded aiicl- a long l.i~ne. At tllat L ~ I I I C  r l~e  lire \hias still ~ 'agi~ig in  t!1e ;II.CZI 

ol' the second shutter. I-le stated tl~at aftel tlie gl-i l l dool- \\/;IS olxned they 

\wei-e ulialnle to elitel' in~lnediately because the back cIl-;lii occui-red. 

68. I--le said t11at artel- the back dral-1 t11cl-e \yere tl~iclc heavy s111oI<.e bul t11e niel? 

continued to figlit tlie fire. Other units \&/ere on the sceiic. 'l'hel-e was a 

niassive blaze after the back draft, It began s]~~-eading to Tclnplc 1,ane alicl 

had to be contained. Units were del~1o)~ecl all aroul-rcl. I--1e \?!as later I-elie\i~:d 

by other officers. 

6 ,  Scrgcant L,a\,\~rence Campbell, i l l  his evidence, said that i n  1997 i ~ e  had by 

then, t11e experience of fighting over 100 fires, having joir~ecl the brigade in 

1990. At the time of the fire 11e \hias a Lance Corporal. FIe said that \vhe11 he 

ai-rived at the pl-emiscs one other fire u n i ~  was present f igl i t j~~g t11e hl-e. 7-J.e 

assisted v\~ith the fire fighting until lie was iiiiured and was tal.;en to I~ospital. 

F-le a]-rived on the scene about 8:30-9p.m. I-le was assignecl to unit 45. I.Jnit 

45 was a \water unit and supplied v\!atei. to other c~ziits. Mrhen he an-ived the 

o-[her u1-1 it on .the scene \?/as L I I I I ~  3 5. 

70. I-le I-ecal.led seeing no fire coming Gom [he builcling \vliei-~ lie an-i\:ed. There 

Mias ho\~~e\ /e r  some smolte. He could 1101 ~*ecall if t11el.e \vei-e any shutte~-s 

opelied 01. any ladder on -the building or ally water being poured on the upper 

floor of ;he builcling w l ~ e ~ i  lie a~-~.i\!ecl. Neither did lie recall seeing ail\/ one 



trying to open any shutters to tlie builcling. Howevel-, he said fire ijgliting 

was i l l  progress 011 the gl-ouncl floor. 

71 . I--Te saicl l ~ e  \vt~il<ed ~ I - O L I I I ~  to ascertain \vIie~-e assistance \41a.s needed and 

started fighting the fire. I-Ie said he relieved someone h-om a jet who was 

all-eady applyi~ig water to tlie fire. 'I'lial jci he said \Alas Pocusecl somewhere 

011 t l~c  ground flool-. I-Ie was una.ble io say \what the otl~el- fire I I I ~ I I  were 

doing ai that t in~e.  

72. T-Ie said t l~at  unit 82 arrived with breatl~ing apparatus. He said that when he 

e~ltered the building there \Alas a lo[ of heat and s~nolte. 7'11el-e was no fire. In 

his witness statemeilt he saicl lie could not I ~ B S S  a particular part of .the 

ground floor due to the magnitude of heat and smoke. I?e was wearing the 

breathing apparatus. FIe said the water cleared the sl-nolte on the ground floor 

temporarily. He could not now recall what he saw but he forilled the view 

that they sequii-ed clcepcr pene1.1-ation illlo the builcljng. His evidence was that 

they were in the ground floor but 1101 at thc seat of the fire. 

73 .  I-Ie told the court tliat lle then elected to leave the groui~cl floor and go 

upstairs. He said he had. applied water to the gro-und floor for about 15 to 30 

~ili~lutes then decided to go upstairs. Sorueone r c m a i ~ ~ d  dowiistairs still 

applying water. I-le sa.id a ladder was already there. T-1:e clin~bed up the 

Iadciel-. I-Tc wei~t  through a \~/ii~clow l11ough he could not recall il'lle brolte it 

01- if it was alr-cady opened. I-Ie entel-ed between 8-9 pm. I-LC did not apply 

water upstairs and no fire was up there. 1-10\4le\lcl-, the first floor was filled 

with smolce. He was ui~able to say wliet11e1- upstai~-s was \?let or dl-)I at this 

ti i i~e .  

74. I-le said tlial whilst lle was ~lpstail-s 11e sa\v a closed door nl11ich l7e assumed 

led to a si-ail- way. I-Ie opened the door and lool<ed but c o ~ ~ l d n ' t  see if there 

\&?as any flool-ing there. He said immediately lie opened i~ he saw a gush of 



[ I ] )  I I I L >  : ; I ; I~IK>,.  \ ~ ' \ ' , ! I I  I \  L : ; I I I I C  : I I I  c.x~~)lo:;io~~r. I I ( :  lh:,~cl 10 I C L I \ ~ C ~  ~1~:1c i , l ; ,  . \A 1 \ 1 1  ! j ~ ~ . '  

1 I I ~ C I < I ~ C I ; S  of' 1 1 . 1 ~  s11.ioI1:e Iic. co~~lcl  ]-lot. sc'c ; ln\~~l~ing, .  

75. I-Ic tcr;tilicci tliat this \A!;~.s \vliat \vas c:~llctl :I b;~cl\: (11-rrl'[.. I lc: saicl illat this 

occurl.ed \whc~i I; I.C \.III\S i 11 a 13~1 i lcl iiig ant1 or;yg-c~i \?/a:; ~ti;ccl L I ~ .  \~/I-IcII  t l ~ a t  

I ~ ~ l i l c . l i ~ ~ ~  <.. is olx11ccl L I ~  tI1~1.c is ;I I . L I S I I  O I ' O X ) ! ~ C I ~ ,  \,\'l~ich ~.ci;g,iiit~s t.11~ /?re, ;ii.~cl 

\ , U L I  ;!,cI sn-~oi;c :~l.rtl 1i1.c. I-lc s;licl 1 . i ~ ~  I1:id I ~ . l c i ~  siantlil-I!; \,\ll~c.l-c tlic oxygci-i 

came t111-o~igli L I I C  d o o r  lie IiilcI o~xi.rc~I 4 1 1 1 ~ 1  Scd I I I C  1j1.c. 1 I c  ~ l i ~ i ~ l l e ~ l  that lie 

Iiad not cxpcctcd 21 back dl-al't 

76. 1-lc said that after tlic back draii lie cl~mbecl back do\,\/ii t I ~ l . o ~ ~ g l ~  tl lc \vii~do\v. 

117 his witness stateine~it he saicl that back do\~lr~stairs lie relic\/ccl 11 hrefig17tcr 

\~:i-[.h a lal-gc jct \jlilo liad iio breathing al~paratus. I--Ie was ~11cii able to 

aclvance into the bu~lding to a point \ v l~e~*e  17e was S I . I I - I - ~ L I I ~ ~ C ~  1311 glass. I-re 

said lie \&/as unal2lc to see l~ul  ~~scci  1:1ie jet lo clel-ll. the smolic. I--ie \Atas still not 

able to locate an enti-11. He 'the11 I-ctreated to I - c ~ ~ I c I ~ ~ s I I  his breathing 

apparatus, l i e  recalled ending up in a je\vel~-y store but does 1101 l< i io \~~ ho\v. 

I-le I'ol~gl~t the lire i17 t11at a im ~ l i t l i  the jet L I I I I . ~ ~  17c steplxcl 011 glass and his 

lirefighting cnded. I-Ic leli foi. liospi tal. I-Je \?/as al,l~i-or:irnatcI y Sour lieu-s on 

t11c sceiic. I Ie lest I ~ ~ ~ I ~ L I ~ C S  to 1 a.117. 

77, 1Ienl.oy Lewis \Alas at the tinic a fire fightel. and was ;lt \.lie 1.2uilc ol' a senior 

deputy superintendent. 1-Ie is now retired. Hc gave a \vitness statenlent 117 this 

matter. His evidence was that he arrived 017 t11e scene late. I t  coulcl have been 

after 1 0 j2.ni. I-le left i n  tlie eai-ly niorning. 

78. 111 Iiis \vitness statemen1 lie o~111ined tlie p~.ot.ocol \,\!l-iicIi go\lel-necl tlie actions 

o r  il-emen at t11e scene of a lire. He stated thai  hen hl-emcn ai-rived at the 

scene oi'a fire a11 assessment is made to detci-miiic the scat ortlic firc and the 

metl-iodology to be used in reaching the fire ai~cl extinguishing it. I-le stated 



that tlie assessment ancl clete~-n1i11atjon of- n~etl~oclology is simultaneous and 

are then into operation. l ' l~ is  methodology may cllange as the situation 

evolved. He said that "iire~nanship" requires detennjning wllere to place the 

11ie1-1 to \~,~orl< to attack tlie lire bearing i r i  miiicl [heir safcty. 

79. lictil-ed Assistant Commissi onel- I-lerbcl-1 I-Ja.11, in his \vilness statement, 

o~~tlinecl t17e 11l.otoco1 with xsjoect to leadership \Vhen i.licre was a major fil-e. 

'171-te level of leadershi], at the scene o r  a fire 111ay change cluring t]le course of' 

the fire. The office]- resl~onding wit11 the fil-st L I I I ~ ~  011 the scelle was in 

charge. When 01- if a senior officer in ralilc arrived that officel- would talce 

over com~nand. 'rhe officer in clia.1-ge was 1-es1101i sib1 e fo~ ,  making the 

clecisjons in  relation to fighting the fire. 

80. On October 22, 1997, he went on the scene and declared himself satisfied 

~ ~ i t h  the actions of the fire me^^. I-Ie stated that he saw several units at 

strategic points fighting the fire. FIe noted that his illell had difficulty getting 

access to the building due lo the many l~adloclted grills. He observed parts of 

the building burnt aiid t l ~ e  fire extinguished. I-le stated that he also obseived 

other areas that were not bul-111 but \?rere water soakecl. 

81. On being cross-examined he coulcl not recall  hat time l ~ e  ai-rived on the 

scene. 011 his an-ival he saw several fire units 011 the s c e ~ ~ e ;  he saw G units. 

I-lc sa\v pad-loclted grills; Denl-oy L,ewis \?[as already 011 111e sccne. S-Ie saw 

persons t1-ying to get thl.ough the grills. 1-lc wallced around and observed that 

the lire fightel-s \were unable to get a goocl sti.ategy or a good li~.e-fightil~g 

angle to get to the seat ofthe ij1.e. 

82. He said lie entered a pal-t of the building .tliat was  not l~adloclcecl and was 

accessible. E-Ie noted that tlie building was co1npa1.tli1entalized and some 

a]-eas were 1101 easily acce~s~ble .  The shutters wel-e up l~aving been cl~opped 

through to 111alie enti-y for tlie jet of \vatel-. He tools. c o l n n l ~ ~ ~ d  and remained 



ill c o i ~ i ~ ~ i : ~ n d  i~l.ltil tile lire \?!as co~~ti.oll~:c/ to a s;~ti:;l;lc~o~-\/ ic\/ei. :lt \~~Iiic17 

I I  I I I C  ~ I C  I C I I  : , C , L \ I . I ~ .  

' r t l ~ ~  D ~ I I I I ~ I ~ ~  

83. l I~ ip1~~ly  t l i c ~ ~  \4~1-c 110 ~ I C I - ~ ( . ) I I ~ I  i ~ . , ~ j ~ ~ i - i c ~ ,  i1.1  [.liis c?l:;c I ~ L . I L  11.11.: l . ) u i l ( l i ~ i ~  \41;~s 

guttccl. ' 1 ' 1 7 ~  claill~ai~t s~~bjcctccl ~l.le co~1i.t to L I I C  C \ / ~ C / C I I C L '  oI' ivll.. Gol.do11 

l . a~gfo~c i ,  a ~~~.oi'cssio~ia.l cl~artc~.ccl \:ZI I~la[io1-1 si.~l-\~q/oi. or' 1.1-lc ( ? I - n ~  of 

I,a~~g,f'o~.cl anc-I 131-o\~\/il .ltl~i~aica I.,i~ni~ccl. 'l'l~ey I~al~dlc: \ / ; ~ l ~ . l a ~ i c . l n  salcs :111d 

]~i .ol~c~-ty C( . ) I . ISLI~I  ilig, I-le is a 111em bci. (3 S ~ l ~ c  Itoyal Insti IL.I tc of' Cllial-tcl-ed 

Silr\/ejiol-s. I-le is not a q~~arlt i ly sul-\/e.yoi.. 

84. A \/alua.tion ~ v a s  done oS tile pi-emiscs ancl I-cclircecl to \vl.iti~lg i n  t l ~ c  ibi.111 oi 'a 

i -epo~*~.  'The val~~at ion \?)as done of tllc: propc~-~y i n  its burnt out state. 

I-Tou~evc~-, tllc valuation survey or prod ain~cd 11 is abi l i~:y 1.0 co111n1 c~it  on  the 

\!a1 L I ~  o i' thc 111.ojne1-ty priol. to 1 . 1 1 ~  fire. I-le did so ancl a11 ticipatsd tlic building 

lo Izave been va.lued a.t $20 million clolla~-s li-ee hold in~.e~-cst 1:)r-iol- to the fii-e. 

Iiei~tal ill tel-es~ Iic est.iu~a~.ecl lo be $2.3 mill  ion dollai-s 1x1- anrluni. '['he \/slue 

of tlze b~~i lc l i i~g  post lire lie estirnatecl to be $9.5 mill ioii clollal-s. 

'rile Snlsmissions 

131-each of Statutory J3ut.y 

85. c r l ~ e  f~~lictioi?s o f  1.11e Jamaica. 1-ii-e 131-igade are ex.111-essed in secl:io~i 5 of tlie 

Fire Brigade Act (the Act). 'J'he section 111-ovides:- 

5.1. / I  slv~ll  be 1l7e dzrty qf [lie Uieigade to piootec! Life u i i . ~ , ' p r o p ~ ' i - ~ ~ ~  111 111.e C U S ~  (!J'LI 

fire or 011qc~- disaster and, 14~itl10~lr pr~ejzldice lo 111e ge~aeralitj) of tlzc 

,hregoii~g, ,rzlcl~ dzitji s11nil iizclzide- 

[ I .  e s i i ~ ~ g ~ ~ i ~ s / ~ i i ~ g , f i ~ . ~ ~ ;  

h. pi-olecti~ig l f i  and proper[-); e~zcla~~gerccl h l ;  . . fi1.e or olliel- di,su,~tcr.; 

c. o01nirzii1g i i? for i~~ .~~ t io~ i  1 ~i i t l~  regc~i'd 1 0  /.~)1e171icl/ ~ I ' , P / c , Y  f;.o111 ,fil-c or otl~ei.. 

disas~er.; 



d. ii?s]~eding specified huiIdii7gs f o  ei7sztre fhnf  rensonrihle sreps are 

~ a k e n ~ j o r  fhe p/-eve17fion qf fire and, for p/*ofecfioi~ rigains f fhe d~ingers 

e, 117aki17g a~-/*angen~e~zls for cnsuving thaf reasoi~able s/e/.i,s ore falcen to 

86. 'I'lle Dcl-cndants deny any liability in  rcspcct ol' tli is fire ancl thc subsequent 

de~uage there fi-om. They rely i ~ o t  only on rhe :facts but a1 so 0 1 1  tlie 131-otection 

afforded by section 15 (1) of tlie Fire Brigade Act which pi-ovides: 

"No n7,ember oJ the Brigade, or menybel- qftlze .Jamnica Defence foiorce on 
L I . I ~ / I J ~  p~,ri-szral?l 1 0  section 14 (I,), or perso17 ui?dei- the conln7and oJtI7.e officer. 
i17 clmrge, acting boncl-fide b17 canyi17.g o l~f  the fzincrlions of the Brigade 
uizder  he Act slznll bo liable for an)) damage or f i r  any act done in car~ying 
out suchfi~lzctio17.s zrlzder this GIG!. IJ (A@ elnplznsis). 

87. The Act goes on to state in subsection 2 that: 

"Aryj) clamage occnsioized 2 7 ~ )  a17~ member q j " l l ~  ,&;',node .... 01- 411 arqIperson 
under 111.e con~i17nr1.d of the ojjlicer i17 charge i i ~  h e  e,~ercIse of ll7e po~vei-s 
coi7ferrecl z~l7.der. h i s  Act in h e  case o f  a fire or ot11.er disasler; shall be 
deerned to be danznged /gi.fir-e 01- o1l.ier disn.steie ~~uitl?iry the menning ofpolicy 
of irysz~rnr7.ce crgniryst fire 01- olher disns~el-, ns tlzc case 171.cry be. " 

88. The claimamts submittecl that the protection xffol-ded by section 1.5 is not 

absolute. It does not protect the lnei~ibers of tlie bl-igacle from liability under 

the Act, if i 17 carsyi~~g o ~ t  tlleir duties they acted ot1ic1- than bona fide. 

Neither docs it pi-otect the171 fioni acting ncgligeiitly in  tlie discharge of their 

duties, see Bullrrrcl 1) Crcycloi~ I f i s /~i tr~l  C ; ~ O L I / J  A ~ ~ I I ~ I I ~ C I I ~ L ' I I ~  Co171172ittee & 

A~lofilcl- ( 1  9 5 3 )  1 Q B 5 1 1 . 'They arc I~ou~e-\lel. not liable To]- any act or 

damage resulting froill their. actions done bona-fide in the disclial-ge of their 

cluties. J talce the vjeul ii-om the \vordi~~g ofthe sectjol~  hat any claim arising 



Ii-om ally d21mage done as a I - C S L I I ~  01' tlic bor~a-jiclc ;i~tiol-l.c; ol '  I I I C  b~.iyaclc in 

bl-ig:~lc Sol- breach oS statutol-\/ ~ I L I L \ / .  

90 I'lic clc r'clida~its ci tccl Gc11cl.rr1 131~ri11codi11g SC~I)I 'CC.\  Lil11i~e11 I )  /{.S.A. C 

( 1080) 23 . I .  I,. I<, -357 a n d  cl~~otctl t l~c  dict\1111 O S  Mill~tc . ] . A .  to \\/it: 

0 I , 'l'l.~c case o r  t11e .A f f o r n ~ ~ l :  Gcncr(11 1) ,St. /~)c , s  Xegio11(1.1 f);sfricf CdTo LII ICI ' I  

( I  9 5 9 )  3 ALL ER 371 is also ~ ~ I S ~ . T L I C I ~ \ / C ~ .  r l ' l ~ ~  dict1.11~1 01' 1 m . d  J~..~stice Smith 

i n  G ~ O L I S C  I )  Lorrl M411zho~rr17~ ( 1  898) 2 (J.I-3. 303 at 307 was cited t ? l i ~ l i  

appro\/al in the A I I O ~ M ~ J J  Getzcrc~I v S f .  I I ICS ,  It sta~ecl: 

('If' n stntutol:y duty is  i t ~ z ~ ~ o s e ~ l  a l ~ d  170 ~ c I ~ ~ c ( I ' J )  11y )V(O) (! f ~ C I I  (ll!p 01' 

otlrer~oisc is prcscrihcrl for its D~~crlcl~ gencrclll)), tr riglif o f  civil 
( I I ~ ~ ~ O M  ~ ~ c e r i ~ e ~  to flle 11crso11 T I J ~ O  ix t1(~1111iif;~d 11~)  the I ) I ' ~ I I c ' ~ .  For if 
i f  ~tlcrc riot so, the S ~ ( I ~ L I ~ C  ~ I ) o I I / ( /  be hrrf rr pie 11,s (r.sj~ir(rfiol~. " 

,- 7 93. I11e dcl-cndants submitted that ~/licl.c ~ x ~ i a l t i e s  arc ]~~-o\~iclccl To]- ncglect of 

d~l ty  01. hilure  or (willful) refusal to I~CI-TOI-JII  statuto~.y tl~ltics tlicl-e is no I- igh~ 

lo indi\iiduals to maintain a ci\,il claim ~ O I -  sucli a bl-eacli. 

93 I-hc\i po1111cc1 lo llle pcnallies pl.o\jidcd Toi- i l i  tlic Rcgulat~o~is  to thc Act. The 



bl-each o f  Lhc stat~~tol-y duty ros the lire br-igadc is to be ro~~ncl in Reg~~lation 

3 3 .  It l~~-o\/iclcs:- 

33(1):- A inen~hei- con7n1iia. a C / ~ , S C I ) ~ / ~ I ~ C I ~ ~ ~  O ~ J C I I C C  . .  CIS I - C , ~ ~ C L . I S  I J I ~  brigade 

is gz~i/tj) qf - 

(i) i~eglecls or vllilhouf good cmd st~fficierz~ . . cazue U I ~ ~ ~ I S ,  p,*o171ptij and 

diligerztl') to altelzd to or c a ~ r y  out al.irytl~i17g i~/.liclz is /zi,r dzity; or 

(i$ idles 0 1 -  gossips while oiz duty; 

94. Regulations 37 ( 3 )  sets out the pel-taltjes for a breach of stat~ltory duty: 

3 7(3):- If rhe nyyl-oprinfe superior. azrZl7.oleifj) clefer.r~zilzes ~ l m f  the acczrsed is 

guilty of a disciplir7ary act, il sl7nll so Jir~d, nr7d n7a)i sei71ence the ncczlsed to 

one of thefollov1~ii7gpztnishr71er1ls, lhai is io say - 

a. dep/*ivnlior~ o f 0  good cor~.ducf chevrorz; 

b. a,fine O ~ N  ~ ~ 1 7 1  lzot exceeding three (3) ~r'nys paj.2,. 

95. The clefence argued that, there being ill existence penalt)/ PI-ovisions for 

statutol-y breaches of the Act by fii-cmei~, ancl ~LII-ther, t1ic1-e being no 

~i .o\r is io~-~ i n  either the Act or  the Ilegulatio~~s LO the Act that specifically 

granted a civil i-igl~t to il~di~riduals to nlaintain a claim against tile fire 

bi-igacle for brcaclres oftllcir statutoly duty, thc clain~ants could 1101 maintain 

suc11 an ac1.i 011. 



0 I I \ A ~ Z I S  SLI b111 i ~Lc>cl ( .i .~a.~ sect i ()1-1 5 o (' 1 . 1 1 ~  Ai:\ i n11~)sctl ;I ;J..~I,I(:I.;I I pl.~b I i i ,  i l i . ~ t . \ .  or1 

! ' I I ~ L ~ I ~ ~ I c I I ;  I~,I ; I I  I - I I C I ~ C  C X I : ~ [ L : C ~  11o I ~ I I ~ I \ , ; I ~ C  h:;~~~:,l;~i!\:c ; . I I - I ~ ; I I ~ I , ~ ~ C I . I ~ C I ~ ~  ! d ; : ~ l  , I V O L I \ ~ ~  

;~Ilo\?/ ill1 ;iggi-ie\/ccl  art)/ a pl-i\late c ~ ~ t i ~ . . l e ~ ~ ~ c n t  to sccl; ;I ~-c:nlcciy. ,As >;~lcli i t  

\ f \ r ~ \ : <  s ~ ~ l - ~ ~ ~ i - ~ i ~ ~ c c l  \ h a t  111t: clai111:~1111s \uo~~lcl l.io( 12c aI2lc LO p~-o\!c :.\II c11;iilc;11-1~111 

to S L I C I I  ;I I - ~ : I I - ) C ( . I ) ,  i n  I L I I C  ( c i v i l )  ~OL, I I .L : ; .  

(17. 'I~lic L ~ L I ~ I ~ , I : I I . I ~ S ,  1.10 L I O L I ~ I  ; ~ ~ . ~ [ i c i p ; ~ t i ~ ~ p ,  : I I I  : L I . ~ ~ I I . : ~ C I I ~  li .0111 t l ~ c  ( I~ : I~I~I( . I : I I I~S ~11at 

1.1 o ( . , I  :I i 1.11 (01. h~-c;\cI,\ 0.1' s[.a [ ~1to1.y c l ~ ~ t \ i  :a~.o:;c \j*o111 ;I ~ ! T ; I C I I  0 [ 1.1~: [ T i  IX, 131-i p~iele - 
Act., ci t.cd 1 . 1 1 ~  case Crr/~idrr/ r r ~ f c /  C'orr~ifics / ) / c  1 1  f / ( r 1 7 . 1 / ) . ~ / 1 i t ' ~  C.'C itti(/ of/il!l..~ 

( I 90'7) 2 .4ER 865 ((.he H(rt11[7s/l ire case j, \~:liicli is i n  ll~ct in sujn~no~*t ol' [lie 

c l c S c n d ~ ~ ~ ~ ~ ~ s '  co11 ten tion. 'J'liat case cicciclccl ilia t no ac1io11 \~/oulcl lie ['or brcach 

o-l' statutory tluty unde~. the Fire Sei-vices Act, 1917, IJI<, lnccause that .Act 

\?/as clesignecl to p~~otect  t l ~ e  l ~ ~ l l ~ l i e  ;11 J ~ I I . ! ; ~  . , a11d 1.1ot i\ part i c1.1 la]. class or 

section o r  it. Wl~ilst seen~ing to co~icede this poii~t,  t11c clail1.1alits also noted 

that: tile said case recognized t h a t  even w11e1-e tlicre is no  1o1-i\:ate rig11t to 

Inl-in: a17 action for breach oi'statutory duty, an ac(.ion coulcl l~o\vc\/c~.,  lie for 

con1111on 1 am: negl ige~~ce .  

Ncgligcncc 

9 .  rl'l~e clairnai~ts sub~iiitled that section I S  o r  the I'il-e BI-igailc .Act was 

ii-yele\/ai~t to their clai111. In tl~ejr \lie\?/ the ~ c c l ~ i o ~ ~  o111!1 protected the 

irldiviclual firen~en li-0111 suit. 1t was tlieii. cla.im that the\/ liatl  11ot sued any 

il~cli\/iduai ii~-emcn but i~~stcacl their e~~iployers  11ad beell sued rol. \:ica~-iousiy 

IiabiIity. 

99. 'The r-lllac)/ i n  t l~is fii-st al-gumcnt by the claimant is I~o\~/e\lcl., j~ateiitly and 

i111111ediately ob\iious. I r  the individual e ~ i ~ p l o ~ l c e  is not liable t11e11 the 

e~~iplo \ /e r  cannot be \~icariously responsible 'or soniething his en~ployee is 

not liable Sol-. \~/liether tile i ~ ~ c l j \ / i c l u a i  einpio\:ee is sued 01. 1iot. TE individual 



fil.enien \yere not in breach oftheir statutory d~lty it \ A / O L I I C I  be difficult to see 

Iio\/\! the cmp1oyc1-s coulcl so vicai-io~isly be. 

1 00. The claimants also submitted tha t  section I 5 on ly  applied \?rIiel-e men~bers of 

the brigade had acted "bona-fide" in  the execution of tlieii duties. 1.1 was 

1.esl~ect~u1 ly s~tbl~~.i t ted that C O I I ~ L I C  t wI1 ich \?/as negl igc11.t a~.lcI/ol- nlalicious 

was 1101 bona-fide. 

101 . 'J'l~c claimants f~ti-t11el- a.~-g~~led 1ha.t bona-ficlcs did not 0111y rel?e]- to I~onesty in. 

the sensc o.f 110t 11av-ing a "guilty" 11ii11c1, but I-ather it \\/as to bc inter11l-eted in 

a broadel- sense o.fmaking a real efrol-t to carry out ones cl~lty. 

I 02. '1'11ey sctbmitted that i~~actioii coulcl not tl-~crefore annoui~t to a bona-fide 

carrying out of o~ ie ' s  duty, because in s~icll a case, 110 cffort ivould have been 

111ade to carry out the duty. In that regarcl counsel "%'or the claimants cited 

se17ei.a.l autlioriti es: 

a. Pel?clle(lruy IJ Colulzinl J ~ L L ~ L I N !  L!fe Assur-alzce S<v ( 1  9 12) 13 

C.L.R. 676, a case fi-0111 Australia wllei-ein Griffiths C.J. 

decided that a recltless or \villf~~I failure to properly exercise the 

i~~ortgagee's power of sale coulcl amount to  bad I.'aith. 

b. Bullard 1) Croydoli Ho,~/?ilnl GI'oL.~/I M C ~ I Z O ~ ~ ~ ~ Z C ; ' I Z ~  Conznzittee 

( 1  953) 1 Q B 5 1 1, where the coul-t decided that the words "and 

negligence" o~tglit to be impliecl after t l ~ e  words "bona 

lide" in a statute wl~icl? i l l  section 365 car\-ied the following 

~10rds:- 

"ifth,c niirtto* or thing ~orrs rlorte or tlre corrtrrrct entered 

into f~or7rr.fidcj~r tlrc/~~rlposc, o f ~ ~ ~ c c u t i r l g  the Act ..." 

c. Burgoine 11 Il/n/lho~n Forest L B C (1997) BC C 347, where the 

case of Buf1ar.d was applied and it was decided that the 

statutory protection fool- bona fide acts done C O L I I ~  1101 lead to a 



, . 
103. I Ile cI:-~i~nz~lil.s s~~hn-~il(.ecl llial section I5 cocllcl not assis1 I I I ~  clcl~~~~.~cla~-lts. ;ts 

o n  i..l~c 1.1-LIC c o ~ ~ s t r t ~ ~ t i o ~ l  o r  h e  Act, tllc lil-cl11c1.l \.A/(~'I-c'  o I I I  I I I I C ~ I -  

t l  ~ ~ l j ,  L O  /ij;I?[ I Iic li IT .  

0 .  1 1  \A;;IS also s~lI71i~i1~cd t.1ia1 a 111~carl~ o/'i,illnIl.lon ;-I\ , \ ;  ~ L I ~ J '  ol'care C O L I I C I  oci.111 

\ ~ , l ~ c r c  tllc action o/'tIic h1.c 171.ig;lcIc or i t?  111cmbc1-s ~ - c s ~ ~ l ~ i . t l  in losics: I:or 

cxa11ll3lc, ~ I - ~ I ~ I ~ L L I I - ~ I ~  tul-liiiig ol'f t l~c  :;pi-inl;lc S\S[(;III  :rs ill tlic I I I I ~ ' I I ~ ) S I I I ' ~ C  

cclsc (13 880 (a) & (e) to ([I). I t  \?{as (i11-111er poinlccl O L I ~  1lia1 Illis princil~le llaci 

bccli 21717 l i cd to otlicr cmcl-gency sci-vices s~lcli as 111c a n i  ~ L I  lance sc~.\ficc al.1~1 

tlic police So~.cc; citing /{elit Grifjfitl~s . . (2000) 2 AI.,I, El< 474, \vIlere, 135: 

t11c 11cg1i~e11t conduct o r  members of tlie cmcl-gcncy scl-vice (an ambulance 

damage. 

1 05. In I-1alsbu1-y's Laws of England 1"' cdition i - c ~ s s ~ ~ e  vol. I 8 12)  parapl-aph 4, 

t11c Ical-l~ed cd itors descri bed 111c v\/ay i i i  u/liicli I iabi lity Sol- ncgligcnce ma\/ 

arise i n  L I I C  case of the fire brigacle t11~1s:- 

' 'A  fire ( I  ~~JIioritl) is ~ ~ i c ~ r i o  LIS[) I  / i ~  hle f 01 '  ( I C ' J S  I! f 11 egIige11 C C ~  

cot?zt7iitted 1?)) tiiet711~er~ of ifs.f;re I~rigrlde (11~fi1ig ili ~ I I C  C O I I ~ S C  of ~ 1 7 d  
fi)r tlic purposes of'tlicir ~ L I ~ I ' c s .  A f;re 13riC;r~lde (loc.5 1 1 0 1  O)I )C N d ~ f y  
of' care to the ol11n eta of 11 h uilding t.riercllj . 111: . 1~i1.f uc n f crftenditig clr 

tlie fire gro~ind  ~ / i d f i g l i f i t ~ g  tl?ejirc, brlt 1r~1icl.e tile fire hrigcrde, ~JJ J  

its 0 1 0 1 7  ( I C ~ ~ O M S ,  C ~ I J ( I ~ ~ S  or ~ ~ I C ~ C I I S ~ S  tlie /'isI{ of '  flic ( / ( I I ~ ; J c ~  ~ i~hic l?  
cotruses d(117irrgc, it is 1ilrl)lc i17 ficgligei7c~ 1'17 re.spe~t of t / ~ ( ~ f  clanlcrge, 
~ / t ~ l c s s  thrlt ~ ( I M I ~ I ~ C  ti~or/ld Iirrve occurretl it7 (111 1 '  ~ 1 ~ 1 7 f .  " 

law was largely operatio~~al,  citing Lord Wilberlbrce i n  t l ~ c  I-lo~rsc of Lords 

i l l  Ati/7,s 1 1  London Boro~igIi of M ~ r t o ~ i  ( I  9 7 7 )  2 .4LI, ER 392, a1 page 500. 

'l'licj 11o1cd that h e  duties ~111clc1- sectioil 5 o r  the Act are lai-gely geileral in 



I J ~ ~ L L I - e ,  t1x Act not specifying how those duties we]-e to be lxrfornled. This, 

thel-ero~-e, gavc the fil-cmen a discretion as to t l ~ c  manncl- in which they could 

carry on[ their C I L I ~ Y .  I wo~lld acid here Illat this is so, as lollg as in so doing 

tllcy acted bona  fide. 

1 07. l'he dc lcndants in l.heil. submissions tlicl-cfol-c, i n  my vicw, accepied Lhat the 

lire brigade was ~unclcr a common law d ~ ~ t y  o r  care to CIISUI-e tllat 111eir 

actions did not create 01- incrcase the risk o r  11 21-111. 

1 08. 7'1ic defendants also reren-red to Lord Wil bcrforce i l l  Arins Merton at page 

5 03, 1v11el-e he sai cl:- 

' : for.  a civil r~c f inr~ I I C I S ~ ~ I  O M  negliger~ce (rt C O I I I I M ' I O M  1~111 to swcceed, 
fllere M Z L I S ~  he L I C ~ S  or ~ M ~ ~ S S ~ O I ~ S  tcrke17 o~ltsi(le IIre l i ~ l i f s  of the 
clelegrrterl (liscrctinrz. " 

I 09. The defence reiterated tliat it was within the discretjoi~ of the fire fighters to 

choosc ho\v they undertook the challenge of extinguislling the fire. The 

defei~daiits noted [hat tliese firenien, i n  dischal-gjng tlieil- duties, did not act 

outside the discretioii granted to t l ~ c ~ n  ulider the Act. They subniitted that the 

fire brigade did iiot cause the fire; they eildeavored to extinguish the fire and 

ill so doing eiiibarked on an executioln of their powel- to figllt fires. 

I 10. 'In support o f  this contention, they cited thc judgment of Viscou~it Sill~on 

L.C. i l l  Ecrst S ~ l f r ~ l l i  . . River-s C C I ~ C ' I ~ M ~ C I ~ I S  BONIYI 1) 1Ce~t  rrr7.d A17.otI~~r (1941) 

A.C. 7 4  (1-IL). In that case the learned Law Lord said: 

"117 orclcr t l ~ u f  tile resjlo 17.derzrs sll ould succeed i17 this ucfiorz, i f  is 
rzecesscrr.)) t/l.at tl1.q) shocrlcl cstrlhlisl~, 1 7 0 1  orz(l1 lhrrf t11c rrl)/~ellarzts 
,sere wnniing it7 ctrre N I Z C I  sl(il1 I I J I T C I I  e~erc i s ing  flleir. s t c ~ t ~ ~ t o r y  
polvers, but tlznt tlz ell - .  irzflictecl irzjur)) . - nrzcl loss upotr t11.c rcsj~orzderzts 
01: flreir* 17egliger7ce .... 117 tile present crrse tllc rltrmrrge clone b j ~  t11.e 
floorling ~.~jrrs ~ l o f  rl~re lo file cd:crcise of' tllc ~~j~pellcrrrfs s f n t ~ ~ f o r ~ )  
po?i~er.s nl all. It ?V(IS CILLC lo tlxe f i rces  of  I Z I L ~ L ~ I ' ~  11ll~ic11 tlze 
r~l~l~ellrrnls, nlbeif urzsliillji~l~~), 1.r)er.e endcrri~our.irzg to co~rrzlcr act .... 
These consirlerrrtio~ls letrtl lo t l ~ c  c o ~ ~ c l ~ i s i o ~ ~  117 ( r f  t l l ~  ~~cspo~zderzts) 



~~l(lili7 is il/;/O u17.dc1l. 7'11.q) I? ( I  I)L/ ,Y L ! ~ ~ L ' I ' c ( I  ( ~ ( I I I I I I S C )  /I 1 )  //7c Jloo(li17; o,f 
! / /Oi l "  / ( / / I ( /  (////-;17g / O / f / .  111017/11,~ 0 1 .  11101.(~.  TY/1Ol3 , Y [ , O / ,  (0  l ~ O ~ ~ O l l ~ J 1 ~  

( S O  177j10 11,s(/tio17 , fkoln f / 7 ~  0/1/10//(/171,~ f0  1. (111 o /. 117 o / o , ~ , $  ~ .v (~ (y ) !  / / l o  ,fir.st 
/ i ) ~ ~ f t i i g / ~ f .  /.I L I /  I / I C J  ( I / I / I ~ / I ( ~ I I ~ ~ s  (/id 17 01 (:(I I./.Y(! /lie /o,s,v: i/ I.~I(I.S C ( I I . / . ~ O ( /  / I ) $  

/ / I  c o/)cl.rr fio 11s of 11 ( I /  ul,c r v / ~  ic#/.~ fhc ~ I / I / I ( ! / / N I I  1,s I I l o ~ d ~  C I I ~ C I I  lJo 1,1ri1ig, 

17 ot \XI:)? S L I C C ~ ~ . S , C , ~ I . I / / ) ?  to ( , ~ L L I I / C I ' ( I C J .  
1 1  

1 3 ~ 1 b l i ~  i1 .1  ~ C I . I C I - ; I I :  not lo aclci to t l~c  clan-~agcs \vili(;l~ L I I ; L ~  I J C I . S O I ~  \.\:o~ild have 

1 12. 'I'hc dcSe11dants S L I I - L ~ I ~ ~  s u b n ~ i ~ t c d  finally, tliat t l ~ c  c I ; i i~n: l~~ts  \.\loi~ld bc 

"hardp~.csscd" to s l~ow that t l ~ e  damage \ w l i i ~ I i  11-ICY SLIS~CI-cd 1.1 ;IS a 1.esu1t of' 

'I'hc Cases 

1 1 3 .  117 Brrl/c~~.t/ I )  ~~1'0]?(/017 / ~ o . s p i / ( ~ /  < ; I - ~ / I / )  , ~ ~ ~ I I ~ ( I ~ ~ / I I ~ I I /  ('o/ii/rtif/oo ( I I I ~  

A17ofl7er ( 1  9 5 3 )  1 ALL E R 596, the licad rloie rc~~cls:  

I t  b r a s  11clcl thai the first derelida~it \,\/as 110t absolved li-on1 l iabilit\' under s 

72 and s.  265 of 1:be I-espective Acts 

1 14. 'The said case is cited i11 (I 953) 1 QB 51 1 ,  that head I I ~ ~ C  1-cads: 

"Secfinr~ 7-3 qj  bl~.e National I-Ieai~li Scl~vicil Acft 1946 j1~1~11.icl'i cpplies 
.sectiori 265 of //7c .Pz~Dlic lieall11 Ac / ,  1875, aiid nci'u',~ lo rile I ~ Z / I I I . / ~ C I .  ~ j '  
crzrr11.or-iries ihereili s,uccif;cLI, ~ M I C I *  L I I I ' N !  LI /iospi1~1/ I I ~ L T I I L ~ ~ ~ M I ~ ~ I . /  

~ : 0 ~ 1 1 7 2 i t l ~ ~ ) ,  U'OCS M O /  J3lA0/eC/ ,\'ZIC/I ~ 0 1 7 7 1 7 1 ~ l . ~ ~ &  OI' L I I I ) '  !3el",\.Oll L l ~ ~ I ' l l ~  

zilzder i1.s dir*ecliori! 1hoz1g11 ~1cli17g ho i~u  Jich , f i ) l *  /i?e pz~rpose o f  
exccziting tlqe ATc/tior7.~r/ f-iec~lfi? Seivicc Aci! fi~oi17 liiihili/j. fbi- 017 cicf 
dorqe rqegligently by or on bel7aifofthc cor1211lilrcc 1~11icli i*e.rulri. i17 loss 
or il7jurpy lo n77y person. " 



1 15. 1,ol-d Parkcr in his judgment rcferl-ed to s. 265 of tlie I'ublic I-lcalth Act 

wl1ic1-1 states as fa- as is relevant Iliat: 
6 6 N o  l~za/ler 01. 111i11g clone, ~111.d 170 C O I ? J I ~ C I C I  C I I . ~ ~ I " C ~  ~ I I / O  1 7 ~ )  LTI IJ )  local 
~iz~/J~ol.itj/,  01" join/ board or pol-l S L I I ? I ' I U I ~  L I Z ( / / I ~ I - ~ ~ ~ / . . .  .sI~.ulI, iJ the 
I I K I ~ / ~ I -  01" l11i11g 11i)ere cko17e or llge coi?/l.zlct nle1.e enlcl-ecl inlo bovzn 
ficke.. .rui?jc.c/ ihcm 01- iiny of 'rhem pel:rol~aiiy io anji ac/ion iiabilit)) 
C ~ L T ~ I T I " .  

'I'lie Juclge then said: 

116. Afiw opining that s. 265 should be read with s. 300 (tlie compensation 

section), the lea~ned judge went on to clec1ai.e that the effect of tlie two 

secti oils was that: 

" Wi1.elfle alz act is clorze in p u r s ~ i t ~ ~ z c c  qf' t l ~ e  stntufol:)~ polvet-s nlzd is 
ciolze holzn tide nncf 1 would odd, w~ithout 11cglige17 cc. 111 c~a 11.0  person 
~t~/?.o.se propcrf~~,  .for i l ls tn~~ce,  M Z ( I J ~  he ilzj~lre(l or  ( l ( ~ ~ ~ . ( t g e d  call bring 
suit h ~ l f  177.~1sf C I C ~ ~ I Z C I  LLJIOI? the L ' O I ~ I J ) ~ I Z S L ~ ~ ~ ~ Z I  fo be ( n t ~ ~ ~ * ( / e d  under 
f/zc pro~)isio~zs of'tlle l(tfer s e d i o ~ . "  

11 7. It would appeal- tlierebl-e, that in order to avail tlielxselves of the iiiimunity 

afforded by tlie Act, tlie members of tlie fire brigade I ~ I L I S ~  also Iiave call-ied 

out their duty 1101 only bona fide in good faith, but also without recltlessness 

01. ~~egligence.  Tt seen-is to 11-e therefore; .1:1iat -the ~nembei-s of the fire brigade 

 nay be ~ ~ l i l t y  of (a) mala ficles, (b) acting ~iltl-a vircs and (c) acting 

~~egligeiitl y ~ ~ h i l e  can-ying out their bona fide functions under tlie Act. 

1 I 8 .  'Slie u],sho~ of it all is that, ~rliel-e the 1iiembe1-s o f   lie :fi I-e brigade cai-1-)/ out 

there duties under tlie Act bo~ia  fide and witllou~ negligence the)/ are not 

liable to any one M J ~ O  suffers iiij~1r)~, loss 01- daliiage as a I-esult. Those who 

suffel- daliiage I I I U S ~  instead seek compelisation f1.0111 tlieil- insurel-s. 



" I f '  i f  hc (111 I I C ~  r1)1101()? I I C . ) ) ~ I I . ( /  the ~ f ( r f i { f ~ ,  (IS (111 i11jli1-J) . . (1o11e ~ ~ t r l ( r  
jidc, f11.osc l~cl..sons rr~11o (lid if 01. or.rlcrcd it to hc rlo~rc .should 11crl)e 
beel? suctl indiviclutrlll~. .. If' . i f  he rr?itl~i/i 111c .st(rfr,rtc, tlltrt is, (111 (rct [ J O I I N  

fitJc ilr f cn  (led to  hc ~ ~ r o l ~ c r l ) )  done I I I ~ ~ C I '  t11 c 110 ri)el*.s o f '  f11 c s t ( r f ~ ~ f c ,  
hl,lf so i / ? ~ l ~ ~ ~ o [ ~ c r . / j i  d o l ~ c  (1s rt)l.ong fill/): fo  injlil'e ~ / I C  i~ / ( / i l~ f i f ; f s ,  . . ~ / I C  

on(y lcgcll rcnictlj~ . of  . the l ~ l ( ~ i ~ i f i f ~ s  . . i.s f o  o l~ f ( l i / i  fill1 C O I I I / I C I ' I . S ( ~ ~ ~ O I I  

i117(lcr ((/11ot11er , s t ( ~ t i r t o ~ ~ ~ )  i~ro~)i . s io~i) . .F~or,  ;f'.~r/c11 (117 i17j~,i1<)! . . /I(: (1o11c 
( I S  i . ~  / ( r . ~ f  dc.sc~.ihcc/, i f  is edl-prcss!l? ~/ccltr~.c!tl I J , >  Scctio17 140 flzrrf 1 7 0  

N C ~ I ' O M  2 he / 7 2 l / f l l l l / /  / 1 7 ~  I 0 O /  01' IC17)) 

i l ? ( l i ~ ~ i d ~ ~ l ~ I  of' it, fi)r (1175) ( I C ~  d011.(: / J O I ~ ( I  f ; d ~  f01' l l l ~  ~ ~ i ~ r p o s e  of 
c.xecutil~g 111 e ncf. " 

12 1 . '1'0 111alce 311 en117loye1- vital-iously liable for 1.11~ intentional \vro~~gcloing of' its 

e ~ ~ l l ~ l o y e c ,  a clain~ant IIILISI S I I O \ Y  t17at 011 a balance 01' probal?iI ity, there exists 

a sti-on2 co i~ i~ec t ion  bctwcen what tile cml,loycr w a s  a s l t i ~ ~ g  t l ~ c  cmpl oyee to 

d o  alld i l ~ c  \vi-ol~gf'~~l act. It is cl~~cstional~le ~ I I c I * c ~ - ? ) I . c ~  \ l~lJ~eti~er \!ical-io~ls 

liability exists for breacl~ oS statutol-y duty, Sol. i f  t l ~ c  act co~~iplained of is 

~111l.a \;ires t l ~ e  statute, the inj~~l.ecl pal-ty must S L I C  1l1e il-~di\~idual ~~e~-sonal l>l  

zu~cl i I' tihe act is bona fidc, 11-1cl.e is  stat^^ tory irn1l1~111ity. 

2 11.1 tllc Nt1117pshirc cuse, the Caul-t or Appeal 11ca1-d co~~soliclated apj7eals i l l  

c l a i~ns  against t l ~ c  Fire Brjgacle. 'I'lle iil-st appeal, i~~\~oI -v ing  C ( / l ~ i f ( / l  C I I Z ~  

Cour?tics plc. 11 Hrrnzpshirc Co io7fl1 Council  r ~ n d  o f h  crs cr,ztl Digifnl 



E ~ ~ L I ~ ~ I ~ I c ' M ~  Co. Lid. 11 F ~ ( I I ~ I ~ s / I ~ ~ ' c  Co ~ 1 1 7 1 ) )  COUII  ci/ N I ~ ( /  0th CI'S', was against 

a j~~dgment in 'a\lour o f t l ~ e  plainliff fo:~. damages .for iiegligence in respect of 

-the fire authority's decision to switch off the b ~ i l d i ~ l g  s]~ri~il.;le~- systein 

d LII-ing a fire. 

123. Tlie sccond case, Jolt17 1l4~117r.o~ (Acrl)iic,s Lrtl 11 Lo17do~ f i r e  N M [ /  Civil 

DeJklzce A~~l lror i !~)  ( L I Z ( /  off1ers (t11e Loiztlol~ f i r e  case), jn\!ol\led an appeal 

by the ],laintiff against a decision in f a \ l o~~r  ofllle dcfc~~dants, \vhic11 denied 

clanlages for negligcllce and held that the defendants dicl not owe a duty of 

care to the plaintiff in respect of its attendance at a fire at tlle plaintiffs 

1~':emises. 

1 24. '1.l-1 e th ivd case, CIi L L I ' C ~  (! f JCSLIS CI~l-isf o f'Lntlcr Dtrj) S(~i17.t.v (Grcrrf Briicrilz) 

11 IVCS~ J'orksl~ire fire ( W e s ~  Yorltsl~ire case) ir~\loJvecl the plaintiff cchurcb 

appealing fi-0111 a decision of the first instance judge, strikil~g out its claim 

against the defendant. The claiill was one of negljge~~ce and breach of 

statutory duty  under s. 13 of the Fire Services Act 1947, i n  I-elation to a fire 

at the plai~~tiff's church. 

125. The issues raised by the consolidated appeals, were: 

(a) whether, and if so in what circum.stai~ces a fire brigade owes a duty of 

care to tile owiier or occupicr o r  premises, \~/hich were damaged or 

destroyed by fire; 

(b) \vl~etl~cr the fire sel-vice \was i1li11~~1r7e 1.1.0111 1 iabil ity Tor acts of 

negligei~ce under s. 30 (I) of the 1947 Act; and 

(c) ~ ~ h e t h e r  s. I 3 gave I-ise to a statutory duty, bl-each of wlli ch afforded a 

pel-sonal ~.emedy to a party ii~jured as a r e s ~ ~ l t  of SLI cll brcacll. 

126. The Court of Appeal dismissed the appeals in all thl*ee cases. In Ilie first 

case, tlie co~1i.t held that there being a rclalj onsl~ il-, of j nsulfic ieiit 111.0xi11lity, 

a fire bl-igade did not owe a duty of care to the owner or occupier of 



\ ~ / ~ t l i  t l . 1 ~  ~.cs\l/ t that the dclkndn~-Its \?/cl.c liclcl not I ~:~l , lc  nc;,l igcncc \ \ 1 1 t  li 

127. 'I'l,lc C0~1l.t ,l?\]D]Dcill ~~~~~~~~~~~ed section ?O ol'tlic l!j47 Ac t  ar~cl  clctci-11,lincd that. 

i t  die1 not cx171.cssly colif'cl 01-I ilic [ire a~.itllo~-ity ~.hc 12o\,\ic1. 01. cluty lo fTght 

l71-es but that in1l3licit ~ I I  the \wol-di~~g 01' S.  30 ( I )  ( 2 )  \?/as the existence of 

suc l~  a powel-. l'lie relevant statut.ol-y 121-ovisions oSt11c 1 J K  1947 Act are: 

P~ .o \ / i s io~~  o.F Fire Sel-vices.-(1 ) I l  ,s/7al/ he bi7c L / z I / ~ '  (!J' every fire 
C I I . I ~ / ~ O ~ . ' ~ J ) ~  ill L L /O 171.~//ie /)/..ovi~'io/~ f i r  Jil.i~-/iigl?li17g 
p z./r1308s e.s . . 

L L  - '  I-.l~-e-IigIitiog ~LII -poses"  means the ] ~ L I I . ~ ~ O S C ) ~ ;  or t11c extinct.ioli ol' fires and 

tlic 131-otc~ti011 of life and property in case of fi1.c; ( s  38) ( 1 ,) 

S.  13 .-A f ire aulhorily S/ICI// lc1ke C I ~ /  ~PLISCII.I.LI h l ~  ~IIC'CI,YL/:..CS f i r  ei~,sz~ring 
111,e pro~)is.iolq of C I M  ndcqzlale . Y L I ~ , u / ~  (fi/~)u/er, L T I I L ~  jui" ,rec~.r/-lizg I-1101 if 
i z ~ - i / /  hc clvniiahle fur. zl,re, ~ I I  case oi'ii~.e. . .. 

I1o\vcrs oS fil-eii~en and police in estinguisl~ing rii.c:s.-s.3O(l) ./111)-, 

171.e171ber OJ'LI fire l,ri:,zrclc I I I . L / ~ I I ~ L I ~ M C L /  in /XII*,TZ~LI/IC:C of L / I ~ S  ./li'/ I,I)IIU is 
(111 L / z I / ~ ,  LIIIJ) I I I . ~ / I I ~ C T  of' C I M ) )  0111er fire b r ig~ /de  1,1!/1o ;S L I C ~ ~ I I ~  ill 
~ Z I ~ S L L U ~ I C ~  of C I M ~  ar/"a~ge/~ ' lenL~ 112~lde 1,111der / i s  c ,  or  0111) 

corzstnl~le, r~zaj) enter and  zf /~.eces.scrq) h r ~ ~ r l c  illlo 0171) prenl i se~ 01" 

l;)lircc in \,IJI?~c/? LI fire 110,s or is ~-eiisor~aD/li Dclievcd to /~ave  13/,0/ce11 oz~t,  

or cn111l pi.c/~yises 01. place i17 1~1~1iicl1 i /  ix I I ~ C ~ , S S L I I : ~ ;  10 ~ / I / c I ~  JOY t11.e 
pz1rpose.s ciJ exti11gzris1~i11.g a fire or of pr-otccti~~.g bhc prr117ises or  piace 
fi"o111 LICIS ~/one,jb~'j~g/'~/i~?,v-p~.~~~o~~'.r, i~!~il/101.r1 ~ / I P  coi1~e11.1 of'1/ic O I , I > I I . ~ ~ ^  

or  occzlpicr 117ereoJ and I I I ~ ) )  c/o nil szrcli 1hj11gs 0,s 11,e inal; dee/~;l 
~~eces.sa~:):,fir. extivigzri.s/~i~~g l/?e,filpe 01. fbr /~~.ulecIi l?g,f j"o~~~ fil-c?. . . 



128. In this case, St~~art-Smith L.J acceplcd ilia1 s.  1 ( 1  ) or the 1947 Act imposed 

no d~ity 011 the fire services, the breech of whicl~ was aclionablc in private 

law. I-Ie lield it plain that the section la id o ~ ~ t  target duties, breach of wllich 

\was not actionable i17 pri\fate law. I-[e Illen \vent on to consicler whether in 

[lie abscnce of a statulo~-y dutp, a slatuiol-y powel- to act (uncler s. 30) could 

be convel-Led to a common la\v duty to exercise i.l~at po\vel-. 

129. I n  co~~s ide~- ing  also wl~etliei- there was a coli1nion law duty on rlle fire 

brigade to answer- calls lo i r e s  or talce reasoi~able care lo clo so, Stual-t-Smith 

LJ expressed the view -that based 017 the a ~ i  tlioi-ity of Ale-~lc~zclro LL 1) Oxford 

(I 993) 4 All ER 328, the brigade is not under a duty at cornillon law to 

answer the call for help a id  are not under a duty to take care to do so. If 

therefore tliey fail to turn up or fail to tuln u p  in t j~ne,  they are not liable. 

130. Stuart-Sniith LJ \vent on to consider whetlier tlie brigade owed a duty of care 

to the o\vners or occupiers of premises once t-]ley have as~-ived at the scene of 

the fire and started to fight the fire. 11.1 assessillg the Jorseeability of dainage 

arising [row the negligent 13erfoonnance of tlic 1-cle~fa13t authority Stuart- 

Smith LJ said: 

"T1l.c pec~rlicrrifl~ of'firc . . brigaclcs, fogetllcr 1ilit11 otll er I'CSCLLC se~*vices, 
such rrs (11771~ ubn17cc or cocrst(r1 rescue t s ~ d  ~ I I ' O ~ L ? C ~ ~ I ) C  S C ~ I J ~ C ~ S  SLLCIZ as 
111.e police, is t l ~ ~ l  211.c~~ (lo 1101 ([s ( I  ~ L I I C  crcnle fllc ( I I ~ I I ~ C I '  I I ) / I ~ C / I  

cnLrscs irzj~iry to t l ~ c  pllrirzt(;f' or loss to his proj~crty. For the most 
~ ~ ( r r f  tlley ncf 1'17 i11,c colrtcxl of '( /  dn17gcr crlrcfrily crctrfctl ancl chnznge 
alr-ct~dll ctr itsctl, r~llrctlr cr 1 ) ~ )  Ilic fhrccs of' r1.o f /,ire, or lrcts o f  sonze 
tlri~.cl p ~ r l 1 1  or ~ I ) C I I  of'  ZIie 1~ l ( r i17 f~~ f  11i171~cIf; I L ~ I ( /  ~ 1 ~ 1 z ~ f I i e r  t110se acts 
111.c cr.iniiri(r/, 11egl;gc171 01' r1017-c~rIJ7~hle. B ~ r f  e r e  tlze 
r.csc ~rc/lll.olccfii~e sclvicc ilsclf' /;I: 17 e g l i g c ~ i c ~  crde(rfcs f11e dnlzger 
MJII  icli C N  LISCCI r l t ~  plnir7tii;f's ~ I I ~ L I I ~  there is rio [lo LIIII  ill o L I ~  j ~ ~ c l g ~ z e n f  
d /~e  pltrilzliff ~ ( 1 1 7  reco vcr. 



1 ? 1 . I l o  1-cik1-1.ucl to t l~c  case of' E'tr.vt . S / / f f i / / t  . . J ? i l ! ~ ! r . ~  ( ' ( ~ ~ L * / I / ? I o I I ~  J Io ( / i . d  I '  J ~ C I T ~  

( I ( j ~ I 0 )  '!! : ' l l ~ , l -  I <I4  527 : . L I \ ( I  i ~ l : ~ p ~ ~ o . , ~ c : ( . l  t l i i : ;  : ; I ~ . I L ~ I ~ , ~ ~ I I L  I I I ~ I C I L ,  I I V  \!i.jL,o!~;~l S ~ I I I ~ ) I I  

i l - I  [ I I Y  I ~ I O I I S P  0 1 '  I , O I - C I S :  

. ' I t  l . f ! O f / / f /  />(! / ? 7 i L Y f / / l / ~ / i 0 f /  i f '  it lOe / ,o  ,V1//1J70,Y(!(/ (0 , ~ / / / l / l O / " f  t i l o  

/ ~ ~ * o / ~ o , ~ i f i o ~ ~  f l r u f  (I / I / , I / I / ~ ~  / ~ o d ~ ,  1 1 ~ / r i [ * / 7  O I I J C . ~  110 ( / [ . / / I !  to r e ~ ~ d ~ r  u t r l q  

, s I ! r l ~ i c ( ! ,  l17(r.J1 / ) , e ~ : o / ? l e  / i ( / / ? / O  ( i t  f / / c l  , V ~ / i f  of' (111 i l 7 f / i ~ ~ i f / ~ / ( / / ,  i f '  0 1 1 c e  it 
t ( / / i c ~  i f  t . / j m ~  ifs.c//' fn I.CII(/CI. .SOIIIC S P I . I ~ ~ ( * C ,  f01- / ( / i / i / ? g  to rent /c/ ,  

I .~( ISOI I (L I I IC I I ( / C ~ L I I I I L '  ( / / I ( /  ~ f f i c i e ~ ~ f  . . S ~ I ' I J ~ L ' C .  0 1 1  f / l  c OI/ICI' / I ( I I I ( / ,  i f ' t / r ~  

/ I L I / J / ~ C  / ) ( ) ( / I )  . 1))) . if.s L I / I , s / ~ ~ / / c ~ /  ~ I I ~ C ~ I ~ L : I I . I ~ ~ I I  [ . : / . e ( r t ~ ( /  1 1 ~ ~ 1 1 ~  ~ ( I I I ~ ~ J ~ S  or 

frtrps., if rr~orrld he IirrhlcJio~. its neg/ igc~rc~e 10 t l ~ o s c  11~110 . s ~ / f ~ ~ ~ r e r l  . . 
/ / I  ( ! r e / )  1 1 .  

9 1 

132. In tliai case t i ~ c  I-louse ofl,o!-ds held that where :.I statuto1.y a~..lthol-ity c n ~ l ~ a r k s  

Llpon ~ h c  cxccu t ion o r  the I ~ ) \ ~ ' c I .  10 ( 1 0  \ v~I . ( . ,  I I ~ c  011 I y du i~l  o\~!cci to II 

member o f  the p~lblic is not to aclcl to the clammag,es which 1.11ar I;el.son migl~t  

11a\te sufirecl hacl the authol-ity not inle~.krecl. 

" 1  ' .  1 3 .  J' 11e C0~i1.i of  A j ~ j ~ e i ~ l  in the conso I iclatccl appeals a Iso gave cl L I ~  co11siiiel.ation 

to the clucstion of PI-oxi~ni ty .  I<.gjcc~.ir-~g 11.1at a ]-elat io~~sllij? of pro>:i~nity 

cxistecl si111131y 17,0117 the fire brigade turning LIII to fight the fire, the (:ou14t of' 

Appeal round tl~at a fire brigacle cloes n o t  enter in  to a SLI i'licientiy 131-osin7ate 

I-elationshil-, wit17 the ovvl7er or occupier oi 'pre~niscs to co111c ~indci- a duty of' 

c;lrc nlcl-cI> b ~ ,  attending a t  the lil-c gl-ound and figlitin2 thc firc, ~ l ~ i s  \?/as so 

ope]-ations. 

134. It is to bc notecl that I <c l~ f  11 G'r$;fjtl7,\, accepts 1.11al t11c case ol'ihc fire brigade 

services was disting~~isliable fi-om that of [;he amb~llal~cc scl.viccs. on the 

basis t h a t  t11e duty to fight lil-es 1-emains . I : ~ I I - O L I ~ ~ I O L I ~  H ~ L I I V  o\vcd to the 

12~1blic ai large. M'hcreas, once tile cal I to thc a n ~ b ~ ~ l a i ~ c e  scl-vice is accepted, 

t11e c1~if:y is F O C L I S ~ ~  01-1 a 11a111ecl individ~~al \.vl1on1 i i  agl-ces to take to the 



liosl3i tal and ~ ~ 1 1 0  in dependence on that agreement, abandons a1 I other 

211 tcrnatc Sol-111s OS trans1~o1-tation to tllc hos]-,ital, 

I 35. 'I'JIc Court of Al-y~al  also consjclcl-cd \vllcthel- thcse sl~ould be a general 

inili11~1nity as a matter of12ubljc policy. 'I'he COLII-1 consiclered cases wliel-e as a 

~natter of policy it was consiclered ~~ndesil-able to impose a duty o.f care. The 

COLII-t l~cld 1.11at tliei-e \,verc 110 convincing a l -g~~mel~ts  to u.l~ply to fire brigades 

\vliolcsale irnm~~l-tiLy .li.om a duty  of carc. 'l'l~e court insteacl I-ecognized that 

tlicre were examples of cases  he^-e liability was ilnposed whei-e in the 

course 01' cal-I-ying oul tl~eir duties, l.he ruuncl.iona~-ies tl~emselves Iiad created 

a danger. The Hr~n~ps l~ i re  case was held lo be one s~lcll. 

136. As for the question of slalutol-y immunity, llie submiss io~~ bef-bre [he Court 

of' Appeal by the defelldalits was that s. 30 of the act created a statuto~y 

defence against liability for ileglige~lce or breach of st~atutol-y duty by the fire 

brigacle i 11 extinguisl~ing a fire. It: was sublnitted that 1.i abil.ity for activities 

~vllich caused damage at the scene, was limjted to cases of deliberate bad 

Iailh. There was however, 110 question of bad rail11 in any of .[he .~hree cases 

01-1 appeal. 
c 7 

137. 1 11e leal-ncd judgc in dealing wit11 this cluestion said: 

" L i r ~ l ~ i l i t ~ ~  . of' . u p ~ ~ h l i c  rl~~tllority it? fort 1nrq7 be rcstriclerl or nvoided 
i)jl cc/7pro/~riaie slntulor)) I I L M ~ L L U ~ C .  Secf iot~ 30 i f ~ ~ l f ' / ) ~ ~ o ~ ~ i c / ~ ~  a clear 
cx(rr?l/~le of' lat~gucrgc ~ilhich rr utllo~.izcs r r j l l  trf ~,rlolrld ofhcsr.r~isc be a 
lorluo~rs irzterjcret?.cc ~ i ~ t t h  proj)er[y." 

7 7 

l lic scction taltes a\my a I-iglit of action that ~ ~ o u l d  o the~*\~~ise  exist. Fire 

ligl~tcl-s cannot bc held liable for trespass as a 1-esult of entry onto land for 

reason oS fighting fire. T11ey cannot be 1x1 d liable fo~.  damage to property 

clone by 1.11~117 bona fide reasonably neccssal-y Sol. iig11l.ing t l ~  fire. There is 

also no e~ilitlement to compensation. 



Appcztl ~ ) L I I I C I  t ha t  there w a s  1io~lii112 ill i t  ~\/l.~icIi j ~ ~ : ~ ' ~ i i i l ~ ~ ' ( l  ilic hi*ig;~(I~'s 

'I'llc L:OL.II-I o (' ; ~ ~ ~ I D C L I ~  j i ) u ~ i c l  t.lit~t ~ I I C I - c  was 110 i I ~ I ~ ~ I  iecl i I I I I I I L I I ~ ~  I!' in 111c: 

, 7  1 9  I lic 1i11al cluestion tlie Co~t1.1 01' AI~]~C:I I  I I ~ I C  to  WI-cs1 .1~ \4 it11 co~ice!+~-~eC! 

\k,l ic~l~c~. ally 131-cacli of stalutol-y cliity r.111cici- s .  13 o /' I lic /\el 1 . 1 ~ ~  to a 

gencrai class o r  pc~.sons. 'I'lic COLII-1 \?/as g1.1i~Ice1 13\/ 11ic ~.estalr~i~ciiI oi'tlie 

pri~icjplc by 1,ol-cl Browne-M~illtinso~~ in A' clriil OI.,(; (r11i1701-s) 1 1  l 3~( t f ' o r~ l~h i re  

CC (1995) 3 All E R 353, at 364-365, wlicrc lic sta~ccl. 

7-IIC htrsic / ~ r o ) ~ ~ o s - i t i o ~ ~  is tl~trf ill the ordili ( I I : ~ !  CLI ,SC ( I  hre~c11 of' 
S I ( I I L I ~ O ~ J ~  ( I L I < J :  does /lot, 1 ~ ~ 1  i t s ~ l f ;  g i w  I - ~ S C  to 1111 l~l-ilitrrc 1 ~ 1 1 4 ~  ccrLlse of 
(rctioli. ~ I O I . I I C I I C ~ ,  ( I  ~ ~ r i l v ~ t ~ !  / ( I I I ~  C C I L I S C  of'(1ctiorl ~.vill N I * ~ S ~  i f ' i f  C I I M  he 
S I I O I ~ J I I ,  ( I S  ( I  171~tler o f ' c n ~ z s t r ~ r c t i o ~ ~  of' the stutote, fhrlt t l ~ c  slnt~rtclr): 
drrtjl 1r~r1.s Irizposecl f i r  tlie l ~ r o t ~ c t i o ~ i  of ( I  /i171it~(/ I: /CISS of '  t l ~ e  P L L D I ~ C  
(111d t l ~ ~ f  ~ J C I ~ ' / ~ N ~ ? C I I . ~  ~ I I ~ C I I . L / C C /  to colifer ~ I I  I I I C I I ~ ~ I C I - S  ( ! f ' t l~( l t  C ~ I S S  CI 

j~rivrrte right of oction for breach ?f',/te ilr~tj~." 

1 40. 111 Gc~icr.cr/ E I I ~ ~ I I  cering Sel*l)iccs Ltd 11 l c ' i ~ ~ g s t o ~ ~  t111cl St. Ar~ i l rc~ l  

C'orl~or(ltio1~. ( 1 986) 23 JLR 3 57, tile plaililirS 13rougIit an actio17 against the 

I< .S.A.C' ( L I I ~ ~ C I *  a statute 1-10\11 repealccl aucl rcpi acecl by tlic ~LII - I -ent  Act) for 

hi-each o r  statutory c i~~ly  to cxtingnisli J~I-cs ancl pro1cct 131.ol.>e1-1> and for 

negligence, 011 the grounds that the Cor;~o~-alien \hias \:ical*iousl) ! iahle for 

tlie negligent acts of the firemen. The trial judge Foulid in I;:i\/our of the 



Corporation. The plaintiff appealed. In the judgment o-F Carey, J.A. he held 

that: 

I .  '1'11c .fire sel-vice was an a]-iii 01 the ICSAC and the I-elatio~~sl~ip was that 

of e~ilployei- employee. 

T I .  l'he I<SAC 11ad a statuto~-)t ~ L I Q  10 extiiig~iisl~ .fil-~s and 131-otect 

l~rol~el-ty but liability was not absolute, [hey clo not gual-antee to 

exling1-1is11 -lire so that 110 1ia1-ni results. 

l l  I .  '1'11~ KSAC officials acted 131-omptly ancl reasonably (in the face of 

industi-ial aclioii by lire men) by alerting the anmy as  early as October 

I 2. 'l'hey \?/ere thel-efore, not i11 breach of stat~~tory duty. (13er Wright 

and White, JJ. A,): The sche~~ le  and i17te12d111ent of the Act was not to 

111a1te the ICSAC substalltially ~*esponsible for the Fire Dl-igade but to 

constitute the Fire Brigade as an il~dependent body, jndependent of 

any ~uastel- servant relatio~~sliip. The statutory duty to ext i~~g~l ish  fire 

was tl.l,erefol-e imposed 011 the Fire BI-igade; no S L I C I ~  duty was imposed 

on the KSAC. 

IV. Where llegligence is alleged against a council tl1e11 liabj.lity might 

arise even if the council is acting pursuant to stat~~tory power 

conferred on it ai~d negligence 111igllt en~anate from a delegated 

l i ~ n c t i o ~ ~ .  

V ,  For a civil aclion based on common l a ~ v  negligence ii2volving a 

discretion .to succeed, tlie acts or 0117issjo11 of the councjl must be 

outside the delegated disc]-etion amounting to an abuse of power. In 

tlie 131-esent case 111e JCSAC had a disc]-etion to call the JDF. The 

precise ti112e to clo so 1 1 7 ~ 1 ~ 1  be left to their disc~.etion. 



i 11 ci  L I cl I 1.1 L .  C/cg<y, /'(irlii/7.~011 ( i / i ( /  Co. 1 )  /:(ii'/;1! (,'(I.\. C,'o111/1(117 1 .  1 8 00 ) I (l) . I ) ,  . 

502; A.G. I !  .St. 11~c.s /<./).C (1959) 3 i4 l , l ,  I;]< 3-11; / ' / ~ i / / i / ~ . ~  1) 1jrif(1/111i(1 

142. I--Te co~isidered the S L I ~ ~ I I I ~ S S ~ ~ I I  oS C O L I I ~ S C I  that 1-10 ci\/il aclio~i lay Sol brcncii 

\v11o 1'211 I to carry OLII  tlicll- clutics I-lc also considci.cci [lit c,zlsc oi Clcgg, 

considel-ation tlici-c \ V C ~ C  110 penal s:r~~ctiol~s Sol. f i ~ i  lui-c lo pc~.Sorm clu~ies. 

altliougli tliere were discipliiiai-y pl.ocedul.es Sol. brcaclics of tlie I-egulations. 

I-lc tl-1~11 0131iicd tliat tlie pi-iiici17le dicl 1101 al3ply to tlie Act. I-Tc cs171-cssecl this 

~ 'C)~I I I  LI I 21 ti 011 : 

"A,s / L I I P ~ ~ ~ S ~ N I I ~  fl1 c /~r i / ic i l~ le  relied L I J J O I I  h j l  11 ii71, f l ~ o  i ~ i j ~ i r e d  /~(irfj1 
i s  ~ L ~ I J ( I I ' I ' c ~  fro117 ii isf i f~/f;/ i ,g / I  roc~ediiigs 1 r l 1 1  ere f h  c .sf(itlife ~ r r i  (ler 
w~l~icli fli c ~IefCri(l(ir?t (icfs, I J ~ U I ~ I ' I I ~ S  ( I  re~~zc(l" orp a pciirrlql. It .follows 
fliercfi)rc tlinf i f  170 I ' C I I Z C ( ~ J )  is pro~jidetl jhr the hrerlcli of the duty 
i ~ ~ i l ~ o s e l l ,  111 eri tr r i ~ ~ l l f  (?f'acfiori N C ' C ~ L I C S  fo 111 e i11j~tre11 /~( / r ( j~ ."  



144. Co~~sidei-ing tlie cluestion in ullsose intcl-est the Act \?/as j~assecl, the learned 

-judge concll-~ded that the answer lay in tlie Act itself, ~l l iet l~er-  ~lny l~enalty for 

b~-each o f stalulory d~11y is tllel-ein pi-o\/i ded. Quot ins fi-011-1 1,ord Siinonds 

staten~ent i ~ i  CLIIICI" 1) I /J / I I I~c/ ,v I~!oI ' I I I  SJ[L~~LIMI tliat a general l-iglit of civil 

action accrues lo l.he ],el-son who is "claninified" by tlic b~,each where no 

1.e111ecly by \?lay ol' pcnalty or o1hc1-\vise is 131-csci-jbccl in t l ~ c  Act, His 

Lordsliil-, held that tlie duty to extinguish fires jn the col-llorate area is 

ilnl~osed on an arm of the JCSAC ancl if br-each of statutol-y duty or 

1ieglige11ce is sllown, tlie KSAC was liable. 

145. He however, agreed that tlie cluty \was 1-101: a11 absolute duty ancl \vhilst tliey 

must do theil- best to put out tlie fire, .if clespite their best e'l'orts dalnage is 

caused they could not be held liable. Pointing to the. comlmon la\?{ duty of 

care, tlie leal-ned judge said that the duty is to malte efforts to put ollt tlie fire, 

17eslsond to calls ~ ~ i t l ~  seasonable dispatch ancl 1101 to dawdle on tlie way to 

fires. He fouild there was a gelie~-al dl-I ty to act e-fficjently in  the discharge of 

their duties. 

146. White, J.A. in examining s. 13 of the Act (no\v s.  15) recognized that the 

section exoiierated ~liellibers of tlie brigade fro111 I iabi1.i ty for danxiges when 

exel-cising thej I- powers under the Act. 'Ihey would not be in b~-each of their 

statutol-y cluty whilst acting bona fide unc1e1- thc Act. 

147. 11-1 considerjng wl2ether a private la\?/ right to relneclies exist undel- the Act, 

lie consiclered the judginent of Lord Dcnning i n  l I / ; '~(~dc 11 Hrrrii~gcj) Couizcil 

( 1  9 7 9 )  1 All ER 101 6. He noted however? that the pal-titular statute had to 

be interpreted to detei-il~ilie the right to sue in  the evelit of a breach. He 

pointed to the provisions in the slaiute Sor penalties for breaches of tlie Act 

by fil.e~l-Iei~ and deterrnii~ed that it was jnc~~lrbent  on the plailltiff to show on 

a ha] ance of 111.0babilities that, as a 13ei.so1~ tlgg1.i evcd by the alleged breach, 



"A/~ctl.f fi.onl ( i ~ ~ t l ~ o r i ~ ) ,  I ,s/~o u / ( /  IIC ( ! f ' f / ~  e o/~ i r? io  11 t/1(11 I / /  c .\ C/ICI.IIO of '  

flit! .4cl c~nt l  i1.s frrrc co~~.s f r l rc f ion rfw.s riof 10 ~ ' ~ ~ c t r f c  (I (/1111! ! r~/?ic/r 

.s/1orr/(/ /I(! f11.e . Y I I I ~ ~ c L ' ~  of'(117 ( ~ c i i o ~ ?  1q1 (r1.1~1: i17(liiliclr~i(rl 10170 1 1 1 i , ~ r / i /  /I)' .s. 
4.3, I I J I I ~ C I ?  i171/1o.sc,~ /IC!I~(I/~I'(:,S i l l  the c(i,se c ) f ' ~ i ~ ~ ~ ~ l ( ~ c f  or  ref;r,s(i/.." 

"fl7c h r,octcl gcncrlr l  s f ( t f c l ~ ~ e / ~ f  117(1f rvlt c r . c i ~ r  111 rrdc i s  (I sftrfrrforjj cl~lfl1 

i r~~poscr l ,  ~ I I I C ~  111i.j) perso12 is i r ~ j ~ r r c ( l  I)j) ~ / I C  I I ~ I ~ - / I ~ ~ ~ O ~ I I ~ I I I I C C  of t11e 

( l ~ l f ) ~  1111 ~ c f i o r l  C'IIII be I I I ( I ~ ~ I ~ ( I ~ M C C ~ .  If r1711,sf [/ep(!n(/ L I ~ O M  f l ie 

/~c i r f ic~r lc l r  s f (~fufe n l ~ d  ~ I i e r e  i t  is II'Icc (I / ) r i ) : ( l fc  Icgi,sl(lf i~le I J N ~ ~ N ~ I Z ,  
iu fo  r i l l r ic l~ f l ie  ~i11clerfr1ke1.s 0f'fl7c work.s II(II)C ~ r~ fe r ( ! ( I ,  if (liffers . . f i ' o ~ ~ ?  

f l i  c ctr.\c rrjho*c cr gc11crc11 l1~111lic ( / c I ( )~  is i111/1o.\e1l. " 

liability I'or bi-each of' statutol-)I duty but tlie cxistcl-lcc ol' such 11 l i ah i l i t )~  ulill 

depeild upon -he ternis of 111e particular statule. ' 'he ~ L L I - \ / ~ C \ V  o r  the particular 

statutol-v ~,~-o\?isions \vill also clcternlinc \~/lletller any pl.i\/atc indiviclual may 

sue Toi- damages 1.csuIting Sro111 the statutol-)I b~-each. 

150. \hiright, J .A .  i n  11is judgnlcnt, doublcd \diether t11cl.c \Alas a right 0 1 '  action 

L I I I ~ ~ I .  thc A ~ I ,  e\/cn though t11ci.e \?/as n o  pclwl pro\;isiol~, ~n:;tcacI ~mi~lti l ig to 

lhe crilninal sal~ctions under section 9 ol'the 1,aboul- Relations and Industrial 

disputes Act. I--Ie lefi t11e q u e s l i o ~ ~  oj3en Ilo\vc\;er, ]minting to tlie Pdcl that the 

j3rotectio11 ~li~clei. s. 1 3 was not comp~.cl~ensi\/e but was on I! in  respect of 

151. As to t11c two modes of' cons t r~~ing this p1-i~ici1~le alluclcd lo in tile cases, 1 

unequivocally and unqualifiedly acquiesce to tlie niode orsti-ict construction, 



SLIC~I  a lnrivate I-ight of action must be a I-ight gl-a~itecl i n  the statute in the 

pl ainesl ancl 111ost unq~~alifiecl terms. 

152. It must be clearly stated that I respect.f~~lly agree with MI-. Carey and do hold 

h a t  s. 5 of the Fi1.e T3rigade Act cloes con ('el- a cluty 011 the .fire brigade to 

c x t i ~ ~ g ~ ~ i s l i  fires. Altho~1g11 the S C C L ~ O I I  does 1101 clca~.ly state liow that duty is 

lo be pc i - fo~ -~~~cd ,  the ac t~~a l  n-lanncl- o'J' 13crforiiiance being left LII-, to the 

cliscl-etion of the bl-igc?.de, it iie\lei-tliclcss jmposes a dc~ty to act i n  the case of 

fires. However, ill my judgment, although section 5 in~poses  a statutory duty 

011 the firc brigade to .figl~t fires, this is a c l i sc~-e~jo~~ai-~/  targel duty for which 

the f i ~ i l ~ ~ ~ - e  to act does not impose any liability on the brigade. It merely 

indicates the ciut.ies, po\vers and f~ii~ctions, the reason, so to speak, for the 

existence ofthe brigade. 

153. I11 nly view, the]-e is 110 proximate relationship bet\veen the brigade and any 

pal-ticular class of persol~s to wl~om the brigade would owe a duty of care by 

vil-tue of s. 5. It is a general duty owed to the public at I.arge. The section 

does not provide a gual-antee to ally partic~rlal- person or class of 1,ersons to 

extinguish fires. 

154. 'l'he fire brigade is entrusted with a ii~ixtui-e oi' Fc~nctions both il~volving 

duties and illere powers. The duties of the brigade are owed to the general 

public to extinguish fii-es. This duty niay i n~/o'l\/c a clash of ii~terest between 

OIVII~I -S  or occu13icrs of premises at ally one time. See Ke~zt 11 Griffitlzs . . and 

Otllcrs (2000) 2 All EII 474. 111 ,tliat case 1.11e C ~ L I I - t  of Appeal in accepting 

that ~ l ~ e  lxima.~.jr duty of -1he police was to t11e 13~111Iic at large to prevent 

c,111e, also accel~ted that to iinpose a liability on the lnolice To] the benefit of 

one individual 111embe1- of the public to prevent a crime could illtel-fere with 

that psiinal-y duty It recognized that policy decisiolls may have to be made 



i ]  ~ \ ~ o l \ / i r ~ g  con l'l icts bct\veen the i~~tei.est ol' cli S~~ : I .CI I I  11~1~11113~1.:; o / '  0 1 .  S C C ~ ~ ~ I  1 5  

( \ !  I I I I . '  ! ) \ I I ) I ~ L , ,  

cxl.i nguisl- (-11-c al ;.lnot.l~cr.'s. I t  Ilia)1 :I l s o  1 3 ~  IICCCSSI-11.y 1 o set 1i1.e 1 0  I ~ I - C I ~ I ~ S L ~ : ;  

01- sc\~cral III.CII-I ises iii ol.clci. to I I - I : L ~ < ~  21 ii 1.c bl-c;~l.r 1 0  171.c\/c1,1 t a sl31.cac.l lo 

r-lcljoiliiiig 17~'o11~'1.ties or 21 \~/11ole clistl-ict. 11.1 s~1c11 2.1 c i i - c ~ ~ ~ i ~ s ~ : ~ ~ ~ c . c .  1.11c cl ~~csi . io~-I  

\ A / o L I I ~ I  ~ ~ . L I ~ I , I  ;i~-isc 21s to \~41i(:li ~ \ J , / I I C I ,  01. O C ~ L . I ~ X L I ~ L  \VOLI  lcl a C I I - I [ \ /  hc o \~~ecl ,  

I .  bll.. . I L I S ~ ~ C C  C ~ I ' C Y ,  i~i GL?IICIYI/  J ; I I ~ ~ I I C C ~ ~ I I ~  I S c r v i ~ ~ ~ ,  stated tlie s t a t ~ t o r \ ~  

(.I u l ) ~  o I' t11c br-i gade i II ge17el.al tc1.11is ~ / i  ~ I I O L I ~  I-c ~ I - C I I C ~  10 Ii)l.s~cal~i I i t  y or 

~x.oxii~iity. I-lc clicl 11ot C X I ~ I - c s s  in any dcliniti\;c scl-lse  lie I I ~ L L I I - C  of' tlie 

statutol-)/ duty. It was expressed as tlie duty t.o d o  i.hcir. I ~ s t  t.o pul  o u t  [ires. 

' 1 ' 1 1 ~  Icarned .Juclge of apj~eal clicl not say that such I;) cluty is o \ ~ e d  to the 

iridi\/icl~~al o \ ~ ~ i c r  or occupic,r oS ],i.cr~~ises ill claligcr o f  fil-c 01- to aiiy 

I X K ~ ~ C L I I  a]' class o i'persons. 

157. Assun.iing tile ri3t~11-e 01.' the statuto~-y cl~ity is 111c s;inic 2:s that csp!.essecl as 

tlhe con~mon law dut). by his I,ordsl1i1, MI-. Jus~ice Car-cy, [lie cluestioli arise.; 

as  to u/11oi11 such a duty is owed. Tlie a ~ ~ s w e r  111ust be to the p ~ ~ b l i c  at large 

a-)cl n o 1  to a n y  parliculal- class oi' it .  Nothing i l l  the Act, I'oi. instaiic,e5 

111-eveiits the OM~IICI'  or occ~~pier- of' a l~~lilcli~ig fro111 using sell-l~elp to 

estinguisl~ a III-e until the brigade al-ri\/es oil the scene. Bol-l-o\ving t l ~ c  words 

of \V11ite J .A. 12.377 (C), wliile il is tl.~le that the task oS c x l i ~ ~ g ~ l i s l ~ i ~ i g  fires 

n ~ u s ~  be perfori~led with clue care ant1 erficiency it has not heen sliown 1lou/ 

tl-)at cxjnectatioln could tl-a.llslatc into co~~ci-ctc  liabi lit);. 

1';-inciplcs AppIica blc to f his Casc 

1 'I'l~cl-e exists a statutory clc~t)/ L I I I ~ C ~  1 . 1 1 ~  Acl 10 C Y ~ I I I ~ U I S ~ I  (71 -CS .  r I ' l~~s I S  1101 all 

absolute duty and does not provide a guarantee to cxl.lng~1isl-1 [ires so that no 



damage I-cs~llts. It is not a duty owed to any ],a]-ticulal- owner 01- occupier of 

171-emises but to 1.l1e p~ll7lic at  large. 

1 59. Members 0.r the brigade are imn1~11ie li-om sc~it hi- acts cal-t-icd oelt b0n.a fide 

in exercise of thcil- 13owe1-s il11cle1- the Act. Sect:ion 1 5 talces away any right of 

action \which \ v o ~ ~ l d  normally exist fix 11-espass and clamage to pr.~pe,-ty as a 

l.es~11t of c~itl-)I L I ~ ~ I I  any l and  li)~. t l ~e  Ilill.pose o f  f i g l i t i ~ ~ g  lires. A mcmber of 

1 . 1 1 ~  bl-igacle cannot be held liable T ~ I  any clainagc done to pl-opci-t), bolls fide 

I-easonably necessary to fight the fire. 

160. Section 1.5 of the Act proviclcs in111i~111ity 0 1 .  acts done bona fide in 

pul.suance o r  the statutory duties uncler the Act. Liability js liillited to 

clelibel-ate acts of bad faith 01- misfeasance ailcl a clainlant has to prove that 

the fii-e brigade acted with 111ala fides oi- in bad faith. 

161.. T11e question whether there is a private I-ight of action under th.e Act is a 

matter of intei-pretation. The Act was created fol- the benefit of the public at 

large, granting a inixture of duties and powers to .1:11e members and illalting 
? 7 

121-ovisions l i ~ -  discipliiiary sa .~~ct io l~s  To] bl-eaches. 1 11e:1-e being imposed 

penalties Sol- neglect or refi~sal to act no pi-i\rate right of action can be 

maintaii~ccl. 

I 62. I'he burden is oil a clai~llant to s11o\v tlmt a pi-ivate right of action exists for 

breach of statuto~y duty undei- the Act. 

163. 1,iabjlity in negligence linay occur e\len w11ei.e the brigade is bona fide 

exel-cisiiig a statutory duty 01. powel-. 

164. 'f11e \wol-cls of t17c statute do not clearly PI-o~lide a n y  statutory immunjty for 

~~egl igeucc  against the members of the brigaclc. Section 15 does 1101 provide 

immunity for negligent acts ~lllic11 results i n  injury 01- loss to any pel-son. 

165. Liability for negligence may still lie against the fire brigade even if its 

membei-s \41el-e acting bona fide. 



I A :;tatut.ol-y d(.lty may Ye co~-r\lert~cI to a C O J I I I I I O I ~  l l 1 \4 '  ( I ( . i t \ '  I(.) 2 ~ 1 .  

1 ( \ ' ;  ' 8  

',I L ~ o I ~ ~ I I ~ I ~ . ) I ~  :I l " ~ i ~ !  I I ) I . I ~ ~ I ( I L '  ~ I O C S  I , IO \  O\A/C :.I C . I L I I . !  0 1  L ' ~ I I . L >  (0 I I ~ I L ~  ~ ) ~ ~ \ ~ I ~ l ~ i ~  , ~ ) i '  

oc:c(ilic,~- ol':.~ h ~ i  Icli1-1g 111ere1y I.?)/ \ / ~ I . [ . L I C  o l ~  : ~ ~ . t c ~ ~ c I i r l ~  t l ~ r  5cr1-r~ o l ~  2111ci [igl-rt i 1 - r ~  

111e lii-c; bt-I[ a cluty ofcal-c arises i1-r tllr brigaclc \vl-ricl? atte~,itls tl-rc sccl-rc 0:' 

tl-IC ( \ I T ,  10, \vl~ilc :~~ . t c l~ i - rp~ i~~~g  10 c.xti11g,~1isl.1 1 . 1 - r ~  ~ I I - c ,  :~\joicl, 13); i ~ s  o \ ~ / I , I  :\ctio!.1s: 

, , cl-catil~g I I ~ \ A /  l-isI;s 01- aclcii~~g to t I ~ c  existing i l angc r .  I l-rc 111-igaclc \4 , j I l  l3c 

liable in ~.cspect of' any  suc1-r clamage  inl less i t  \vol~ld i1,1c\/it;tl3ly [Ia\/c 

OccI 11-1-ctci 

C o ~ l c l ~ ~ s i o l l  

Was tlic I7i1.c BI-igaclc i n  131-cac11 of' St21 tt1to1-y I)irty0? 

I68 In t11c ci l -CLIIIIS~~IICCS of the case tl-re claimants Iiavc fa~lctl to sI-ro\v, on a 

halance o r  171-obabilities, that the fire brigacle was not acting !?oi-ra lidc in the 

execution of' their duties. There is no evidence in ~1- r  is case o f  n-rala fides in 

LII(LI  ac~iol-rs of t l~e fire brigade. Neithei. is 'tl~cii. e\/icIence or a L1il~11.e to act. 

Despi~e t11e subn~issiol-is 011 be11alfol'~hc clain~ants i m  this regal.d, 1~11el-e is 1.10 

q ~ ~ e s t i o ~ ~  01' breach of s tat~~tory c l ~ ~ t y  01. bad hi t11 i n  1.11is case. 

1 111 any case, in accordance wit11 t l ~ e  1n21,jority \lieu/ in Gcr~errrl Er?gii7eerilzg 

Services t in~ifed,  tlie claimants have hiled to show oli a balance of 

1s~-ol,alnility tl-rat scctio~i 5 o f  the Act \4!;1s i11~e17deci to C O I I ~ C I -  3 l~l-iva~e right of' 

D i d  the Fi I-c 13rdigadc act Negligcntl? '! 

170. 111 this case, it is clear that once tl-re fire bl-igaclc answe~-cd 111e call and 

entel-ed t11e PI-emises of t11e cl ain~al-rt and commcncccl thci 1. o17crations, t l~ey  

o\wecl a duty l o  act bona fide i11 atteniplil~g to extinguisl-I h e  lire and I(-) cal-I-y 

O L I ~  tliei I. olnci-aiions \&ti  t11 ~neasonable cave and avoicl, by tl~eil- O \ A ~  actions, 

increasing the risk of danger 01. crcatjng any additionai d;unger. 



171. '1'11~ Lcst Ibr 17cgligence appliecl at fii-st instance in  ~11c ~ ~ I I I I ' I I I S ~ I ~ ~ C  case was 

A11 El2 I 16. 'J'he lcsl in  that case was stated to thc jury ~ I I L I S :  

"117 f11e O T C ~ ~ I I N I ~  C ( I S ~  11)lzicl7 (IOCS M o f  in ~)o/vc  ( I I I J J  .sj~cciirl slcill, 
17e~-l igc~ce il? l(rw I I Z ~ C I M S  flris: So11~e .filil~rre to do S O I T I ~  N C ~  M ) / I ~ c ~  n 
rct~,sonclhlc M I ( I I I  ill file ~irc~r171~1(11?ce~ 1vo11/(/ (10, or (loi17g so17ze I I C ~  

~ r ~ l ~ i c h  ( I  rcrrsorirrhlc I I ~ ( I I I  ill f l ~ c  i.i1-cr.ln7.sf(rr~ccs 1r)orllrl 1101 do; a11cl if' 
t 1 1 ~ t  ,f~lillrre or ( I o i ~ g  of flr~lt N C ~  r e ~ r l l f ~ ~  ill il7j~tr)!, . . t1re11 tliere is a 
cacrsc c!fcrctior~. . ... Rcrf ~vlicrc yorr get (1 ~ifcl(lfior7 1~/7ie/r ilr~)olves the 
use qJ so1?7e sl~ecicll sliill or c o l ~ ~ l ~ e t e ~ ~ c e ,  t l r e ~  tlrc fest ~ ) / ~ e t l ~ e r  illere 
/ I N S  heell neg-ligencc or I I O ~  is 11of tire tc.st of' the r17(rr1 O M  top of n 
Clirp11~1171 O I ~ Z I Z ~ ~ L L S ,  ~ C C ~ I L L S ~  IIC / I N S  1701 got tl~i,s s/~cciirI ~IcilI. The test 
is flr e sfar~llnrri of t l ~ e  orcli17ac~~ sliillerl 171(rr1 ~ , L ' C I - C ~ S ~ I I ~  N I I ~  l~rqfessirzg 
to l~crve fl~crt special slci/l. A I I I N M  I I Q C ~  17 0 1  JIOSSCSS tllc lzigll est expert 
sltill at t l ~ e  laisli c!J'l~eing .fount11 l~egligcnt. It  is ~vell  esf(rl~lisl~ed law 
flr ( l f  if is s~rf lcient  . . [ f  lr e cxer*cises t11 c or(li11 ( try  skill of' 011 or~ i in~ l ' y  
cor~zpctcnt I I I ~ I I  e,~ercisirzg ihaf j7(rrficciI~r (~rt." 

172. Applying the Bol~r117 test in tl~is case, the court 111usf ask itsclr whetlier the 

collduct of the fire brigade that night was t l~at  ol' reasonably \vcll-infori~led 

and competent firemen or ~vhether their actions amounted to negligence. The 

subject ol' the alleged breach seem to Ine to be dii.ected at the manner in 

which tlie fire brigade attern11 led to exercj se their statutoiy 

duty to fight the fire. The)/ i n  fact turned up at the fire. 'l'hey in fact turned 

up at [he firc 011 time and ill sufficient numbel-s. rI'l~e complaint scems to be 

regarding what was done or not doile thereaftel-. As Loi-d B r o ~ ~ n e -  Willci nson 

said in S 1117.(/ ors (r~zil~or,\;) I) Bec!Ji)r~I~sIiir~ CC: 

" I t  is clc~lr t11(rt cr eo171r1~011 1 ~ 1 1 1 )  C / L I [ J )  o f  curt 171(q) (/rise ilz the 
I I ~ I : J ~ ) ~ I I I N I I ~ C  01 sti~1~rtol:y f ~ l l ~ c t i o ~ ~ s .  B111 (1 hrol~(l ~ / i . s t i ~ ~ c f i o ~ ~  /iirs to be 
tlrc111)17 hefli)eerr ((I) ~ ( I S C S  i l l  ~ ) l l i c l ~  i f  is ctllcgetl 1/7(1t tllc asrtlzority 
owes N Cjrlt)) of' C C I ~ C  ill tire I I I ( / I I / ~ C ~  ;I? 11)liicI7 if ~ X C I ~ C I ' S ~ S  ( I  stllt~ltory 
disc re ti or^; crrzd (0) cl~ses in ~i)hic/i ( I  (ILI~''~ (!f' CLII 'C is ( I I I c ~ ~ c I I  to arise 
f1.011~ tlz c 17zi~rzrzcr it7 I V I I ~ C I Z  tile s f ~ f u t o q ~  ( I L I ~ J )  h N J  beeti i111j~Ie11ze1zted 
it7 pr~ictice)). 



CLII-e will al-isc i l l  tlie 111al.lnei- in  \vliicll 111e ( . I L I I . ) J  is iml~le~nc~.ltctl. 11.1 c>~.e~.cisi~-~y 

its 017i'raliollilI (Iisci.ctio~l 1 1 . 1 ~  o~ily (1i1ty the 1':il.c 1131-inaclc: '-. o\vcC; is ;) t i i i t y  to 1101 

i tsel S el-eatc 01- cause a n y  f'~ll-t.Iiel. i17jii1.y 01- danlagc; or I I O I  10, I>\; i l s  owin 

a.ctions, increase tlie risk o r  daniagc t1ic.1-eby causir?g, adcli~io~r;~i loss. In  sucl~ 

a case t l ~ c  Tire 131-igade is Iial?Ie ili negligence il - I  resjsect ol'tllat clanlagc 

L I I ~ I C S S  i t  \4101.11d lia\ie occul-I-ecl in all)/ c\lcnt. 

174. It  \.\/as allcgcd that u~]?c11 the Fi~-cmcn 31-I-ivcd o n  the sccr~c t11~1.c \ 4 l ; \ i  no lire 

cvidcllced by Ilali~es but thc1.c was some smo1;c emitling i'ro~n 111c g1-01-rnd 

Ilool- and visible thro~~gl l  tlie first floor \viliclo\v. rl'l~cre \;\/as C \ ' ~ C C I I I ' C '  or  wlliat 

had l)celi descl-ilxd as a little slno1:e eli~e~.ging fi-0111 t l ~ c  b~~i ld ing  that 

\.\iitilcsses claim couicl have been easily cxti~igi.~ishc-:tl by \v;rte~- I,ei1-1g, sl.,i-ayed 

i~isidc the l>uiIding. 'J'lic claiina~~ts alicge tlwt  hi‘ f i l ~ c ~ i ~ c l ~ .  insteacl of 

i1111nedia1.eiy el-adicatin~ t l ~ e  sii~olte \vhich coulcl be cleal.l!i sccn. spel.lt hours 

doing nothing to active1 y fig]-~t the lire by clo~~sing tile sii1oJ~c 

175 .  I t  was SUI-llicr alleged that the firemen toolc 110 steps to p~.cjtcct 121-operty 

\\tl-l~cll \was I I I  c l a ~ ~ g c ~ .  of t l ~ c  fire ancl actrvcl~l pi.c\{cntcd ot1icl.s /i.oiii cloing so. 

176 i t  I S  clcal- to t h ~ s  court, that  i'or 1 . 1 1 ~  clail~iants l o  s~lccccd they r n I 1 7 l  ]?l.o\/e the 

rollo\;\ti~ig: 
, 7  

a. I liat there was a fire; 

b .  'fliat the fire bl-lgade was called to tllc firc ancl tl~at tlie! 

attended the scene in ans\iilclA to t11c call; 

c.  In  a t te~~il~t i i ig  to extinguish tile fire they acted in so negligent o ~ .  

I-ecltiess a ilianlier so a s  l o  create a ne\4~ ole inc~-ease the existii~g risk 



o.f damage over ancl above that wI1ich the claimants vlould have 

su:i'ferecl i s7  any event. 

d. As a I-esul t tlie c l a i l l ~a~~ t s  SI-I Sfwed loss and ole clamage. 

177. i t  is not s~ff ic ient  for the cli~imants to say the 11-~cmhet-s of the fire brigade 

did not fight the fire in a inal~ner Lhey ~vould Ilave lilted ol- expected. To 

succeed h e  clai1-11ar7ts must ~ 1 7 0 1 ~  that Ihc actions of the lire mcl1 were so 

gi-ossly v,/anti~~g in  the care and slti l l  of ord inal-y hi-c~nen as to call into 

cl~~estiol~ 1.11eir ab~lities as firemen; that it  was 1111s action ~ lh i ch  created the 

dangei- 01- increased the risk ~,vllicJl ~.esulted in 1.hcir loss. 'J'l~is, the claimants 

11ave failecl to do. 

178. 111 Cel1er~11 El~gilwering Services White J.A. at 11. 392 (E) phi-ased it in a 

way that 1 respect'ully would also wish to adopt. I-Ie said: 

"T11.e fire I I ~ ~ ~ C I C ~ C  is I . L I I . ~ C ~  (in o b l i g ~ t i o ~  C ~ C N I C C I  1))) s t ( ~ f ~ l t e  to carry 
out iis (lull) - .  for the ber~efit (! f the public ge/zeranllJ?. Tl~cJirct N~at in 
C N I ' I : ~ ~ ~ I Z ~  o u f  f l~ .  (11 o bligntiol~ loss was occrrsiorzcd to one of t11.e y ubllc 
beyond rr (Iegree which w o u ~ ( /  norrtz(rl<y Irri~)e hcen e ~ p e d e d ,  is not a 
17zntter fi,r L ' O M I ~ ~ C I ~ I ? ~ ,  C I I I ~ C S S  i f  C N M  be S I I ~ I I J I ?  f l i ~ ~ t  the 171.crrz1zer of 
j)erfor~~zc~nce efiect~lnl/3, retluccd tile usucrl pelfon71a11ce qf'tJze duty 
n n i  so effecti~~ely . . created a brecrch of (hut)) i n  the result of tJ7,at 
l~cr:fi)l .~~~unce. I I I  oll~cr words, it is  not C I Z D L I ~ I I  to SIIJ)  Ijlluf this act was 
N flevi.(l~iolI fi'0171 1 1 2 ~  LlS LL(L/ 171.N1112~1' O ~ I ~ C ~ ' ~ ~ ) I ' M ~ ( I I Z L ' C .  " 

1 79. 'Thei-e is 110 evidence that the operational cl~oices made by the lirelnen were 

as a ~.esult 0fc7 laclt of care and slcill. 'l'l~e evicleiice was that Ihei-e was smolte 

seen 011 the grou11d floor a~zd fro111 the vlindows of the 'hi-st flooi.. No fire was 

scen. 1'11e evidence born both sicles il~clicated that the fire brigade attempted 

to locate the seat of the fire. 'l'hel-e is 110 evidence that this operational 

a11p1-oach was a result of any gi-oss ~ v m t  of care and slcjil. The claimants' 

evidence was that tlie si~iolte \??as there ,fo~- son1etj1-11e \\lit11 110 eviclence of its 



O I + ~ ~ ~ I . I .  O ~ ~ C I - ~ I ~ J ~ I I ~ I I I ~ ~  i t  C ~ I I I I . I O ~  be sai(1 I I . I L I [ ,  i 1 1  t~ -y i~iq  L 10 IOC:IIC it:; ol.igji~,1* I I I C  

: - ,L :LI I  0 1 '  I . I . I c '  1 ;  I.(' :,(.) 1 0  : ; I . ) L ~ ; I I < .  ! I I C  I ' I I ' : ~ I , I C I I  \,\':'I.C : I C I I I ~ L ) ,  I I C ;  I I ; . !~~' I I \  I , ,  

180. '['he clailiia~~ts subn~ittecl 1.i-Iat the seat or ' t l~c lire \A/as l.11~- g ~ , o ~ ~ ~ , t l  i'looi-, 1 , 1 1 1  in 

11.1y \,ic\h IIICI-e is IIO cvidci~ce ~,ointing 10 this \vi ti1 arly (1cg.i '~ 0 1 '  cc:~.tair-ity. 

' 7 ' 1 1 ~  c \ '~ ( . /c I . Icc  \?:;IS tl.lal smol;c \Y;IS OII  I I I C  ~ I . O I I I I C I  11001, 13111 LJ~c:!'c i:, no 

C\ ! I ( /C I ICC 13oi111.i1.lg, L I I ? C C ~ L I ~ \ ~ O C I I  I I Y  10 1 1 . 1 ~  S O L I I . C C  01' 1 . 1 1 ~  /ire Ixil-ig 011 !IIC 

1 I . O L I I I L ~  I ' I O O I - .  .l'l~(:~-c \,\las SIIIOI<C: S C ~ I I  co11.1 i I I ~ .  S ~ O I I I  ~ I I C  \,\li II(IO\A~:; or I ~ C  l j  I-st I-, 

1loo1- also but no fire \.+/as seen eitlicr O I I  the ~ I - O L I I I C ~  01. (1131 l1oo1.. ' 1 ' 1 . 1 ~  l2laze 

u ~ l ~ i c l ~  e\:entual ly s11owec.l itself inani listed ~ I I  the fil-st l1oo1 ailcl not o n  the 

I 1.0 I1 11 cl 11 0 (7 r . 5 

181. I t  is also the c\/idencc on botli sicics that tl~el-e \was a suclde12 car.~flag~-ation 

w i ~ i c l ~  ~~lt imately ~.esulted i n  the cluick clestl-ucl-ion or' the lore-:lniscs. h41.s. 

Dale); saw fire a t  about 10:40 p.m. Slic dcscl-i bccl i t  11s a b ig  l h l a s ~  i l l '  fire OII 

the first floor. The fire men clescl-ibed i~ as a l?acl< c l l - a ~ ~ .  I accepl the 

description gi\/erI of the suclde~~ co~ir'lag~-a~-ion by t11c claimants and the 

clescl-il3tio11 of \~/11at occurrecl given by Mr.. Can~pbell ancl h!l~-. I,):on \vhich 

tliey teriiied as a back draft, t11at i t  was indeed a sudden   in expected 

o x ~ ~ l o s i o ~ ~ .  

182. Certainly thc co~~djtiolis for a back cll-aft would explain the laresence of 

continuous smolte stal-\/ed of oxygen, \vithout tlie in~~ncdia te  outuw-d sign of 

fi1.e. ' 1 ' 1 1 ~  c la i i~~ants ,  i.11oug11 ~.c.jecting t l ~ e  explanation o r  a baclc draft have 

pl.ovided no otl~er explanation for the sudden explosion which erupted hours 

after sniol<e \vas scen. Their suggestion tha~. it was causecl TI- on^ the floor of 

t i e  uppe~. floor caving i n  is 1101 in 1;eeping with t l ~ c  c1esc1-ip~ion gi\~cn hy Mrs. 

Daley \vhich corroborates the clescription given h)l hlr. Lyons. 

] 8 3 .  ,]'he de.kndants clai111 that they had sp~.qyecl \vatel- o n  tile areas fi-01-11 where 
. . 

tlTe sl170]<e Mias emitting. T11e claimants clenicd tiil,s. I'i~c), point to the 



ii~coi~sistency in the evidence of Mr. Lyoi~s and Mr. Can~pbell, jvl~ere both , , , -, 

claim a back draft fi-om diffi.1-cnt a]-cas of the b~rilcling. MI-. I,yons said there 

was a back ell-aft wl~en a metal door was ol->enecl on t;he g]-o.~ll~d fl oar. He 

could not 1-ecail the location of the metal clool., h4i-. Cainpbell said he 

cxpu-iencecl a back dl-a.R when he ol~clicd a cloor i l l  thc -fi~-st floor which he 

t.Iioug11t led to a staircase below. 

184. The claimants also point to tllc evidcllce that thct-e co~ild be no back draft 

li.om 1-1 dool. leacling down the staii.case. 1-Jowe\fer, the claimants' view of the 

evidence failed to take ii~to co~~slde~-ation the eviclel1ce of Mrs. Daley I~erself, 

in ~ihic11 she described the entrance to the upper floors frc)in the center of the 

ground floor. There was a loclted grill, a locltecl glass clool- and a loclted 

llzetal door ~ r h i c h  sealed off the stairway fro117 the ground floor and at the 

top of the stairs there -was a glass door. 

185. T11is incant that the stair case fro111 the gi-ound floor to the upper floor was 

ti.ght1y sealed when all these c\oors were locked. I f  the origin of the fire was 

bet\veen 01- near tllese sealed areas, then a back dlxA c o ~ ~ l d  occui- \vhen either 

the metal door on the ground floor was opened or the glass door at the top 

ofthe steps to the first floor was opencd or boI:11. 

1 S G .  I-lo~fevel-, n?o1-e importantly to n q r  n?ii?d, the claimants l~ave  failed to show 

(a) any othel- I-eason for smo1;e to be s~noldering foi- several hours without 

any sign of an obvious blaze (b) any other ex],lanation for the tuffs of slllolte 

seen erna~mtil~g f~-0112 underneath the sliutters ol'tlle ground floor ancl 1111-ough 

the ~ii11dows of the second floor and the heat in the sul-i.ounding enviroilmeilt 

\zlithout any eal-1)' sign of a blaze; and (c) that if water had been spra~~ed on 

the ground flool- where the sinolie was seen, tiieii the later conflagration 

\vould 1-101 ha-\/e occurred. 



187. 1 1 -  his \\lilncss sl.atcn.icnt. h41,. 1'c~ii.so1.1 ;.~llc~ccl ~ 1 . 1 ~ ~ 1  11-lc \jl.cjl,lcj-1 c.lllc;.ciI !he 
, . ,  

~ . l ~ O ~ ~ l i ( . ~  1~001 '  ~:ILI\  1 ' 1 . l i . 1 ~ 1 ~  1-10 \ . , I : ; I ; ' I ~ C  C l ' l ? ) ~ , i  lo \ ) \ I I  ( ) [ I :  i 1 1 ~ -  ij1.c ','\iIllci) \,\c,;:, L l ] ] ~ l \ \ ~ , . ~ !  

10  :;p~-c;:~(-i \ ? ) I +  so111e1.i 1.17e. I he1 irvc I . C S I . ) C ~ L ~ ~ L I  I I y.. 1 l h ; ~  1.1-1 I :< : ; I ; I ~ C I T I C  111 g , , o ~ : ~ ,  

zlgainsl  he \vcight oi'the c\/iclcncc, as i 1  was clear ~.11:.1! 11-rcl-e \4,as 1 1 0  \ti!-;iblc 

b laze \i)l. sol: rc~i me a ~ l c l  1.Iie soi~l.cc 01' I l.ic s ~ ? ~ o  Ikc \\:as ~ 1 1 . 1  I, I ,IO\.\:I.I.  h11.. I ) C L I I . ! ; O I ~  
, ~ 

l l i  l,l.~sc:l I was L I I ~ ~ ; . I ! ~ c  10 ic lc~~~.i  \~ ,q  ~iic di~,cc;tio~: 01-  ~ , . l . i ~  S I - ~ ~ O I : ~  i1.1 t J 1 ~  sC>ctj~)yl o f  

1I1c h ~ ~ i  lcIil.ig ir-i \~/hich I1c clail~-lccl lo /1;1\1c c~i\.c~.ccI. I I i s  c-lcsi:~-i l,tic)n \4:21s 11-1;rt i l  

\Atas ill ~ h c  g~ .o~~nc l  Ilool- as a \vl.lolc a ~ ~ c  he \41ar; 1.111ablc 1 0  loc;~cc i ~ s  ~~~.cscl,icc 

il-1 any part ic~~lar  scclion. 'I'hcl-e Mia:; n o  local izcc.1 sc:i~ o \ '  iil-c 5C'c'Il. 'The 

cvidcnce of smol~e  and heat conling 11.0111 that sect.iol-1 or' tllc g1-ouncl flool- 

\ ~ , , i t l ~  n o  visil-)le c\~iclcnce o l ' a  iire simloly s u p ~ x ) r t ~ l i c  dcfcnclai~is' tl.lco~-\/. 

188. 'l'l~e l ~ o \ ~ c i . s  ~~~ic . le r  the Act ar-c c l~~i te  extensive. Since rn~lcl.1 ol' their 

o~~ei-atioris are opc~-ational: the fil-emen esci.cise a great deal or' subjccti\/e 

judgment i n  decicling \vllat is necessal-)I to bc done to iigl-11 :I li1.c. .l'be ,Act 

1i7altes no attempt to subscribe the steps to iigl7ti17g iil-es ancl incii \;idua! 

fir-emen, uncler the supel-vision o.f iil-e oSfice~-s, are cspcctccl 1.0 malcc the 

i.1cccssal.y clecisions at tlie scene ol'tlie fire. 

I 89. 'l'lic claim that the fil-c bl-igacle was i l l  breach or  cl~rty in  n o t  ete~.cisii-ig 11ie 

I-ight of cntl-y under section I I and lhci I -  po\~iers I - I I I C ~ C I -  s .  1 0 (c)  o r  the Act to 

secure property is also unsustainable. 'l'he evidence is that- the brigatie made 

various efforts to e17tel- the bui Iding at vary in9 en try points 17~11 was clcfeated 

13)) the numerous locl<cd doors ancl shl~ttcrs as \veil as 1l1e smoke ancl lieat. 

]9(j. 'I-1.1e claimants' e\!iclencc is that the firen-lcn I-ccl~lcslccl 1.I1e keys and \were 

given 1;cys b ~ l t  they dici not. use saicl I:eys to open the s!iutters. I-lo\41ever3 

there is evidence that Mr. Pearson did ~ i o t  give the -iii-cnien 11;s itcys to the 

shutters but used his keys himself. 'I'1iel.e was also eviclcnce that Nil-s. Daley 

b~-o~rgllt l;e!ls to the fil-e~neli, not fo r   he sli utters to the p.ou ncl floor, \vllich 



was occupied by the fir~.n of attorneys I'laykir, . I L I I ~ ~ I -  and Nelson and by the 

Jewelers, but for the entrance to the uppel floors. 

19 1 . 'I'hc power ~tncler s. 10 (e) is a discretional-y powel- in thc Com~~~issioiier or 

 he o.ffi cel- jn c11a1-ge. 'l'his is a Iloiver LVIIICII creates no cl~~ty o S  care in the fire 

brigade and is exercisable talting into consiclcratjon the 111-otcction of life 

both of the occupants as wcll a.s tile membel-s ofthe brigade. 

192. In this particular case the brigade were ~lnable to locate h e  seat OF fire and 

may VCI-y  ell ]lave determined that the protection o:f l ife was pal-amount to 

the sec~lrity of property. In any event not I ~ L I C ~  evidence was led by either 

side in this regard. 

193. With I-egard to the brigade officer exercising his po\wel- under the Act and 

taking over the scene of the fire 'thus preveiiti~~g any one from entering the 

building; it seerns to me that the Act illlposes on the o:I'.ficer s ~ ~ c h  a power for 

the benefit of the general l~ublic. It 131-ovicles for order in the face of 

co111.peti11g interests. By exercising .this control he does not assullle any 

1-espo1lsi bil j ty or duty to\vards the o~w~ler or occupier o f  premises urllicll are 

on fire. 

Decision 

194. F i r e ~ i l e ~ ~  are employees of the Crown, Vicarious liability is a principle of 

strict liability. I t  is a liability for a tort committed by an eml~loyee not based 

on any k~ault of the en~ployer. I-Jowevcl-, there inust be P ~ u l t  foimd in the 

employee before the 1,rinciple crul apply. Thei-e is also no e\lidence or 

allegations that the defendants were tllemsel\~es otherwise dil-ectly liable. I 

.find tllereIore, t l ~  at; 

a .  1'lie deIcc~dda~lts ~~~~~e not jn bl-each of 1-Iieir statutoqi duty; 

and 

b .  The defendants were not negligent. 
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