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BROOKS, J. 

Westem Cement Company Limited and sutlle of its sl~areholders, 

namely Robert Cartade, Jack ICoonce and Shirley Shakespeare have brought 

this claim against the Defendants to reco~rer losses said to Iaave been 

suffered by Western Cement and its shareholder5 The losses are said to 

have arisen from a failore to pay to Western Cement a sun] of msney said to 

be due to it as a result of an insurance clairn. 

The Defendants; Pan Caribbean Financial Services (PCFS), National 

Investment Bank of Jamaica Eiinited (NIBJ) and Jarnaica Redevelopment 

Foundation Inc. (JRF) have accepted that the monies were not paid. They 

have, however, all denied any liability to the Claimants; Western Cement 

and its shareholders. 

The claim has come before me for tlae holding of the Case 

Management Conference. The Defendants have each made an application to 1 
strike out the claim. Several bases were advanced for the various 

applications. In the face of the applications, the Claimants' counsel applied 

to amend the Particulars of Claim. The Defendants have strenuously 

resisted the application to amend, and assert that the claim should be stnick 

out. 



The first question which the court ultimately has to decide is whether 

the proposed amended claim has a I-eal prospect of sricccss. If it does, the 

coilrt should also decide whether the C'lairnants should be a l l o ~ ~ e d  to 

proceed with the aimended claim or be denied that opportui~ity and left to file 

a new clairn if so advised. Some subsidiary questions arise for adjudication 

to assist in determining the main questions. 'They inay be tabulated as 

follows: 

1. whether Western Cement, having been placed in 
receivership, is incapable of bringing this action willlout the 
leave of the receiver; 

2. whether the shareholders, being defendants to a 
counterclaiin brought by NIBJ, are entitled in this claim to 
claim for loss suffered as guarantors of the loan to Wester11 
Cement andor a declaration that they are respectively 
discharged from their guarantees; 

whether the ainendment, if granted, would deprive any of 
the Defendants of the benefit of a defence based on the 
statute of limitations. 

I bear in mind that this exercise is not a trial of the claim. The court 

must decide in assessing the issues, whether the claim is frivolous and 

vexatious or an abuse of the process of the court. I must also remember that 

unless the law pertaining to the issues is well established and conclusive of 

those issues, the claim should be allowed to go to trial. (See Olint Curp. 

Ltd v Nc~llonal Conarnercicrl Hanlc SCCA 40/2008 (delivered 18/7/08).) 'This 
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is so thtirt ,the issrres cala Ire detersruil~ed in Light of ;dl the C-1.6;t~ (per h.&:os.!:.- 

8 s ~ k  1,. J . ilinnrm~ris I : P i o ! d . s  I; ,IT' M(,zpp6g;ln Cy1?uvc Honk nrzii o fhci:~; ./I' 

Rdcwga17 C'kra.~.c? Hank and nthe~x I J  F'c16ku.x I-Iobdii.rg 1,fd. (2005) IliWCA (C'ij~ 

Background 

In I995 Western Cement Corr~pany Limited secured a loan from a 

consortium of banks, for ulhich Trafalgar Development Bank (T'DH) was the 

lead bank. The loan was guaranteed by some s f  tlme shareholders irucludiing 

Messrs. Cartade, Koonce and Shakespeare. .3 

On June 8, 2002 Western Cement suffered a major set-back when i t s  

kiln was damaged during torrential rains. Its insurer declined to indemnify it  

for the loss, b~rt agreed to pay a su~n of US$.725,,000.00 :as an eu grct~u 

payment. On June 18, 2002 Westesll Cerneni requested TDB to i~lstrelct the 

instirer pay the stam over to Western Cement to enable the repair of the kiln 

but that request was denied. The sum was paid to TDB, pursuant to a 

Debenture used to partially secure the loan 

By letter dated June 24, 2002, TDB stated, in its capacity as lead 

banker, that it would pay the sum over, on certain conditions. As previously 

mentioned, the sunl was never paid to Western Cennent. TIDB has since been 

absorbed into Pan Caribbean Financial Sewices (PCFS). 'l'he portion of the 
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loan debt held by TDH a11d another- bank was assigncd to Natio~lal 

Investme~~I Bank of Jamaica I.,ilnited (NIBJ) and the remainder was 

eventually acquired by Jan~ajca ICedcveloplnent Foul~dation Inc. (JRF), but 

by a series of assignments. Thus it is that none of t11e original lenders are 

defendants in this claim. 

The Claim 

In  the original claim, Western Cement asserts that because TDR failed 

to inake the payment, the kiln was not rehabilitated. Western Cement claims CI 
that, as a consequence, it incurred loss because of its failure to meet 

contracts fbr the supply of its products; it lost co~n~nercial opportunities, and 

was unable to service its debts. The shareholders assert that they suffered 

the loss or diminution in the value of their sharel~olding in Western Cement 

consequent on that company's plight. Tlie sun1 of US$8,928,500.00 is 

claimed as damages. 

The Attack 

The Defendants launched their attack on the claim from four main 

positions. 

Shareholders have no independent cause ofaclion 

The first criticism is that the shareholders have no cause of action 

which is independent of Western Cement's and therefore the sharel~olders' 
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ciaim shsu!d be stri-lclc out. 'The case s f  1kilos' (';L'LI;z,L;L' j$?~ldinp I.'/ C I J  \? 

( 'lflhank AfA cJt al [ I  99 11 4 All E R . I was cited in  i;:lppost oE the sal-~lnissian 

The decision in Tidor Grn17,qc is, in part, exemplary of the rule in I-bs.~ v 

Ilorhottle (1 843) 2 H;xe 46 I ,  tvlaich prevents a ~neralbcs of'a connpany from 

instituting personally. a claim concernirzg the affairs of the compaamy. 

Additionally, Mrs. Mia~catt-PhiIlips, for JRF, s~sbnnitted that Vjestern 

C'emerat's slrareholders had no indepeir~dent right of action, for the 

diminution of their shareholding, against a party allegedly perpetrating a 

wrong against the c~nrpany . Counsel cited the case of Prudent la/ As,curance 3 

Mr. Vassell Q.C., acting for the Claimants, accepted that the criticism 

{hat was based on F'o,Y,Y v Hurhottle was valid. This led to one aspect of the 

application to amend the Particulars of Claim. I shall deal with that aspe~t 

below. 

I'CFLT was improperlyjoincd as a defbndarzt 

A secoerd criticism of the claim was tliat it was improper to bring a 

@!aim against PCFS. Tlae Particulars of Claiin alleged that PCFS had 

assigned all its rights, duties and obligations to NIBJ. On that basis 

therefore, the submission ran, by virtue of the assig~rnerat, it is NlBJ and not 

PCFS, which owes the G'lairnarmts the obligation. A si~nilar complaint was 



made ill anotl~er claim involving some o f  these parties and 1 am inf~~rrned 

that that aspect is the sul3ject of'a reserved judgment iri the Coirrt c3f'Appeal 

Although the point was not conceded, the Clairnants, perhaps out of 

all abundance of caution, l~a.c/e sought to anend the Particulars of Claim to 

rneet this criticism. I shall also look at that aspect below, under tl-le heading 

of "the amendment". 

A third criticism of the claim is that Western Cement, having been 
C) 

previously placed ill receivership, is not permitted to institute a claiin 

without the conseiit of the receiver. The Tudor Grange case, cited above, 

was also prayed in aid in respect of this subrnissicm. 

It is to be noted tl-lat in 7ztdor Grunge the leanied trial judge took the 

view that since an indemnity could have been provided in respect of the 

possible costs of the defendants to the claim he would not have struck out 

the claim on the basis that it had not beet1 brought by tl-le receiver (see p. 11 

b-c). The principle seems to be that if the assets of the compaiiy are not at 

risk then the claim may be brought in the name of the col-lipany without the 

consent of the receiver. 

Mr. Vassell sought to show that Western Cement's assets were not at 

risk. He asked to make reference to an affidavit to that effect. Mr 



where a n  applicatioi~ lo strllce slut was being considered h4r- Robinson's 

olxjcction caa~not bc erphcEd. Ft .i+lould be emfair to Wesfen1 Cement to say 

that it has brought the actiora improperly, that is, without the perrnission of 

tliac a-ecc~wer and witlloakt cfnsairirig the sectlriiy of' its assets, while excluding 

evidencc to the cffect that the assets would be secured 

'The evidence in qrnestion was an affidavit from .Mr Chrtade sworn to 

on 7"' Decco~bcr, 2007 in which he stated that he was ''prepared to 

indemnify [Western Cemenst] against the costs of this action". This may not 

amount to an actual indertrnity but demol~strates that one can be secured. 

Abuse ofthe /7rot~e.~s of the Court 

A fourth criticism of the claim was raised by Mr. Rol.~insoi?. ffc 

submitted that the claim was an abuse of the process of the court because 

tlzer-e had "been a failure to reveal a previous claim with contradictory 

pleadings". Mr. Vassell pointed out that PCFS was not a party to that claim. 

I accept Mr. Vassell's submission and further point out that whereas 

NIB.? was a defendant to that claim (Ilavid Woi7g Ken and others v Nutionul 

I n v e s ~ m e ~ ~  Bmk of Jamaica and olhers 2006 MCV 1847) the substance of 

that claim was, on kl?e whole, very differelat from the present. I accept that 

the aspect of the non-payment of the monies received from Western 



Ccme~~t 's  insurer was a fictor in lhat clajiil, but the allegalion was the11 inade 

againsl NIBJ. 111 any event, that claim has not yet becn adjjudica~cd arid SO 

thc matter is 11ot rc.s j u ~ l ~ c ~ r r t u :  nor does an estoppel applv. 

The Amendment 

Having heard the criticisms levelled at the claim the Claimants have 

applied to amend the Particulars of Claim, the Reply to the Defence of the 

first Defendant and the Defence to the Coi~nterclajln and Claim to set off of 

the 2n* Defendant. It is probable that a whole new round of statements of 

C 
case may be triggered, if this applicatioil were granted. However, an 

important factor to be considered is that Western Celllent made its request to 

TDB for the payment out of the insurance monies on June 18, 2002. The 

possibility that a L,imitatioii of Actions dcfence inay be raised, if the 

Claiiizants were ordered to start their claiin anew; if so advised, cannot be 

ignored. I make no pronouncelllent as io that aspect and therefore 1 will not 

consider that rule 20.6 of the Civil Procedure Rules 2002 (CPR), concerlliilg 

amendments after the end of a relevant limitation period, is applicable. 

The first aspect of the application to amend is to allow the Claiinants 

to refer to instruments of guarantee, whereby "the I", 2'"' and 3rd Claimants 

each agreed to pel-sonally guarantee payment to TDB of [Weslern Cement-s] 

indebtedness in respect of the Consortiu~rl Loan Ag~eemeiit . . . ". Based on 



.> p / 1[1c :,allei;ctd actlojks ajf'T1j.n gcjn !,s:l,n;jlic' of' ijai: C:t;r~sun tkual~\j at-.rd N1R.T ilrc fils1 

t81.rc.e Claili~~asit:.; a:laiir-r a dt=l;Iaratiorl t:klai Ihcy ;~r.c: disi;harged rrural tl-ecir 

u~J~igat~oIrs htiader itke n..espct;t~vc: ~r-nutrura?eklts of Gtr2.i.armtcc3. 

'l'hc sccalrld aspect c?f l:lae ~ ~ o j ~ ~ s e d  arnenid~icjit is to reanvvc the 

allegation that NIRJ laad heen assigned the obligatio!-rs of 7"JW srrd 13CFS set 

out in the Conscartkam Loan Ag~eensenl-. The I-esulting averment is that it 

was the rights done which were assigned. Mr. Vassell sparkc to "a 

misreading" of tllc Deed of Assignment as IearlJr~g to the original pleading. 

'The third aspect of the proposed a~mendmet~t is to claim 111 the _ >  

alternative that JKF had received, as part of the assignment, f?om two of the 

meinbers of the consortium, a ""cryskiIlized liability for the breach of 

corrlrac~", committed by 'TDB oil bel~aif of the consortium. 

The Ani~Bysis 

IC the application to ainend the Paxticulars of Claim is successful, the 

claim would have bee11 saved from the fate requested by the Defendants in 

their respective applications to strike it out. The criterion for allowing an 3 

amendment in the face of an applicat.ion to strike out is that there must be a. 

real prospect of establishing the amended case. Mr. Vassell submitted, it1 

support of the application to amend, that the arnrnd~ner~t would "define the 

real issues in  controversy between the parties alad will allow the Claii~iants 



to j ~ t  Sol-m,ard their truc case'.. 1 le i~eScr.1-cd to rule 20.4 of lhc CPR as ncll 

as to h e  /Jicrnzc~~/lrs l.)iarncxnti~/(:.s case. cited abo\~t.. 'I'J~ere. l.,ord Justice 

Moore-Bick said, at paragraph 16: 

"On an application to sti-ike out particulars of claim on the grounds that they 
disclose no cause of action the court will normally consider any proposed 
amendment since, if the existing case can be saved by a legitimate arne~~dmeni, it 
is usually better to give permission to amend rather than strilte out the clairn anti 
leave the claimant to start again." 

That principle was not coiltested here. Cou~lsel for PC:FS submitted, 

that the ainendment concerning the assignment of tlie loan agreement, 

C: resulted in the presentation of' a claiin that fundarf~entally contradicts the 

original claim. Mr. Robinson described the application as "completely 

insincere". He submitted that the matter went beyond being a mistake by the 

Claimants' counsel in the interpretation of the deed of assiglrnent. 

Despite Mr. Robinson's strong language, I find that the issue is not 

one that is so clear-cut. The Deed of Assignment co~~tains wording w11ich 

requires judicial interpretation to ascertain the true effect of the document. 

Premise "D" of the document speaks to the "I.,enders" (two members of the 

consortium) agreeing to sell to NIBJ "all the Lender's rights, title and 

interest", and presumably, for NIBJ "to assume all the Lenders (sic) 

obligations and liabilities urlder the Debts". At c1a;use 2, however, the 

document reveals that the Lenders assigned to NIBJ "all its (sic) right, title 

and interest in the Debts". No mention is there made of the obligations of 



1 2 C  er rot- He wcr:: ora to say, at F a g ,  -d-. 

''When a litigant or. his ad\:isor makes a nlislakq justicc rcq1.iir.e~ that he Isc. 
allo~vcd to put it, rig111 c\:cn if this causes ilclaj' and esyease, provided tlrat it cat1 
be dune ~ ~ i f l l o u t  inj~stice to the cther party. The rules provide for misjoner and 
non-joiner of pariies m d  fix- z:l~encl,mem?t ~f the p!ea.dings so tl1a.t mistakes in  tlie 
formulation of the issues can be corrected. If  the mistake is corrected early in the  
course of litigation. little !la~.t~l naay be  do:^; the later it is cor.~*ected, the pester  
the delay and the amorant of costs which will be wasted." 

(.'i~i~~n;rcr.c?al li~~ilior~ ,~lssoc.im(io~t (1 883) 32 1V.R. 262 at page 263 wbet-e 

Brctt, M.R. said: 

b b however negligent or careless rnay have been the first omission, and, however 
late the proposed amendment, the amel~dment should be allowed if it can be made 
without injustice to the other side. 'There is no irijustice if the other side can be 
compensated by costs.. . " 

Thc f i s t  that the origiiral pleading remained i m  glace for ~ P Y O  years is 

not sufficient to prevenl amerldlnent. Amendments may come a! a late 



C'onfercrice 1 do rlot corlsidcr ihat tlic'rc will be inlt~sticc t o  the I)et'endall~s 

Before leaving the aspect of Ihe ass~gnme~lt. I sliould also acldress 

another point I -  rob ill sol^ obsel-ved that JNI-I~OIIS o f  t l~c  proposed 

a~ncnded f>arliculc?rs of Cl:+irn rirn contrary to the new position \vhjch t11e 

C'lnimants I ~ C ) \ Y  proj301111d 'rlie Partic~~lal-s of C'lairn st111 seek lo assert that 

liabilities were acquired by SRT'., \vliile the tlirust of the new i7osition is that 
(.J 

tlie I i a b ~ l i i ~ ~ s  rcinained with the ~ncmbcrs oS the consorli~~m Mr Vasscll 

has accepted the criticism and seeks leave to ii1rtlic1 ac!i list 111e alnended 

pleadings to clarify that aspeci, in lhe cver-ii that leave to amend is given 

MI-. Rol3inso11 also cc!mplaii~ed that the proposed an~ended ]%I-ticulars 

of Claim .failecl to correct a blatant deficiency ill the original claim. Tliat 

deficiency, learned col~nsel submrtted, is that Western Cement gave no 

cor~sideratior~ for 'TII)B's ~~ndertalting to pay 011 certain col~ditior~s and that 

the claim docs 11ot allege illat the co~lditions rccluiring payment ever 

materialized 1 filid Illat Lliose arc questions of law and fact which have to be 

resolved at trial 

011 one aspect of hcr opposition to the :lpl7lication 10 a~nelicl, Mrs. 

Minolt-Phillips approached the lnatter on the pri~lcil7le Illat the court  ill ]lot 



,,, 1 
1 . J  ;tinc.a-r!iicr-tent-" (see page 369 11). 

TBx hfoo Ir(j/it!g 6;;156 is ~o!~ll!leteiy dis!;~rlliPar to t l ~ t :  srlstalat one. a t id  

but t1:er.e is r-ro Rai.:ktrnck.r'i?g allcgatio~~s of fac:b M7h.d f 1 . r ~  c :~~TT: .~z I ! . s  h2rvbrc 

inlerpretati~n 1s cormtrary to that p r ~ v i ~ u s l y  ildva~lced by them. That is a 

whoIly diffcrcnt case froin t l~e  situation in 14.foo Yo?~,?g, w11t.t-e P Harrisou, 3 

.I.(4. (as Ire then was), aTter reviewing some a_pT the Defendants' rrtterrlpts to 

cllailge course, was iiiu\etj, ah page 378 d lo quote the words o f n t r w n  111 

f 'roplvr v S!~'ll?ifl? (1884) 24 Clr D 700 zit 7 I 1 

" 1  r-csi:rve ~ i ?  !?:y.;eIf the riglrt to ccrt~sjcler how a case should be dealt with 
where there has not merely been a rnista.ke but due attempt to mislead." 



1 am not oftlie vie\\ tl~at tllc \\or (1s of'T30\vcn 1 ,.I ;ll~pl\: to this c;rsc 

At paragraph 1 4 3 of' ,4 I 'nr i l~ icn/  ,11~p\-oc/~~k / I )  i ' \ I . \ /  1'1-0c.c~htuc~. 0"' 1:cI 

author Stuart Siine outlines tlic way  tlic c o ~ ~ r t  sl~ould yo :)bout assessing 

"A court asked l o  grant ~?cs~nission to amend ~ i i l l  thcrefose base its decision on 
the overriding objective. C;enerally dealing \vitli  a cast: , j ~ , s~ ly  ~ v i l l  mean rhal 
a~~irndri~rl i ts  slloi~ld be al'lo~.veil to enable the  rcal m:ittcrs in cc)l-itro\;cssy hcl\vec~i 
the par-lies lo be delerl-nined." 

'I-his is a correct a n d  concisc state~nent of tlie applic;~hle law I n  

c applying i t  to this case 1 fitid that thc Clain~ants liavc rajsecl isst~es 1vIiic11 arc 

not fi-ivolous and veuntious. 'Tliei-e ham been errors ~nade  in pleading those 

issues and i t  is iiccessar>. to ;~llow tliern to n~alte tlle necessary cor-rections 

It is not too late to :illo~v the COI-r~ctioi~s and they ~ 7 i l l  cii:,hle llle real niatters 

Still, as has becii rldiniltcd by hllr Vassell. all is not \veil F~I I -~~Ic I -  

a?j~istmeiits to !lie Particulars of Claim will have to bc iiiacle. 'rhe 

Ilefendants \vill liave ail oplm-ttrnit)~ to assess them 

Conclusion 

Althougll there wei-c defects in the original pleadings which col~ld 

11ave Icd to a successfi~l application to strike out tlic claiin; the Clainiailts 

have nlade out a proper case to allow foi- an ainendn~ent of their Partjculal-s 

of Claim. 'l'lic amendinent will enable tlie real matters in contro~~crsy to bc 
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n i  ir:tli, of thc :;I ; bs~  ~~rfr',c i:;s;a~es 81: s7t~?-kic'ir rkci l  c* l : - ;~n - i i  ms tiasctf -I 

'I'ilc .llt~i;:~-ldaut.; ;ire enfltled to {Ire costs of' t11c ;ipplic.ataor~ 811ct tIlc 

'The (31 (1c.a-s ale as ii,lilcwtl:-; 

I .  Tllc: applicnlio~ls by the 1'' 2l1\and 3"' i)ekndanrs ,esgectively to 
strlke out the Clamants' claiill a-e refused; 

? 'T'he Cla.irna.nts sllaPl be at 1ibcr.t~ r t j  prepare, file ;-d.ntP serve o n  c:,r 
A. . 

E:lt"fbre 3 1 I;Ycti:H:izr. 2008, arl ark:~eirid,t:<.E Parfl~:i.~.la.rs of' Claim in ternls oi' 
that appended to its an~e~aded notice of application for court orders 
filed Jt.ily 2 ? ,  261Q8 \i7it.h sticlr h.rn-the!- a~rner~~j~~rrents  2s  ~,c't:;lt.ds the k;+~ue 
ofthe Deed of Assignlrve~rt as it dee~lrs necessary; 



3 .  'She rlefendants shall be at I~bei-ty to I-espcctively lile and sei-vc, on or 
hefore 17'" No\leinher- 2 i ) i ) X  :In arncncled St:itcme~lt oS 1)cfknce with o r  
wit 11olit a C'ountercla in )  as  the!. arc I-c.;pcct i v c l ~ '  ad\,iwd; 

4. The Clailnants shall be at liberty to file and serve replies and/or 
tlcfenccs to couotcrclaims, il' so nd\.lscd, on or bcfore 281h Novctnhcr 
2008; 

5 '1'11~ Cln~nl by the I '0111-tli C'laiiiiant nia-1). only procecd i f  Ihere i s  ii lcd 
on 01- before illc 3 1 " October 2008. either a11 rlndci-tnliilig to il~tlcmn ify 
tlic l,'ourtl~ Claimant for tlic costs it will iiicrir in this claim and for a n y  
costs which it i-n;~)r hc c~rdcrcct to pav the r)~.filldallts 11~1-ein or thc 
consent of tllcb 1;otrrtll I >di.i~dar~t's recciver f i ~  tlic claim to bt: 
111-osccutcd In the cwnt that ncithel- the i~ ide~i~ni ty  noi- tlie consent is 
provided the I;o~rrtli I)efintinnt's claim shall stand as stnrck or~t; 

6.  'The Case Managcunent Conference is acl~or~r~icd to a date to he ag-ecd 
between counsel and the Case Mallagelns~~t Judge, being not later 
than the 10" December 2008; 

7 C'osts of thc application to str-il\c 0111, t l~c  :~l~plication anientl the 
p;i~tict~Iars of claim ancl the costs of ancl occasio~~cd t t11c 
amend~iient shall bc paid b>- the Claimants to tlie I>eft.iid:uits, 

S Spccral costs cc~-tiiicate gra~ltcd 




