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By W r i t  o f  Summons d a t e d  1 9 t h  day  o f  J u l y ,  1995 t h e  p l a i n t i f f s  

C) c l a i m  a n  Orde r  f o r  S p e c i f i c  Per formance  o f  Agreement f o r  ~ a l e ' d a t e d  

22nd O c t o b e r ,  1992. 

The f i r s t  p l a i n t i f f  i s  a  t r u c k e r  and t h e  second  p l a i n t i f f  a 

p h a r m a c i s t .  They a r e  husband and w i f e  b u t  n o t  now l i v i n g  t o g e t h e r .  

On t h e  p l e a d i n g s  it .is a g r e e d  t h a t  a t  t h e  t i m e  o f  e n t e r i n g  

i n t o  t h e  Agreement f o r  S a l e  t h e  d e f e n d a n t  was t h e  sole  r e g i s t e r e d  

p r o p r i e t o r  o f  a n  es ta te  i n  f e e  s i m p l e  o f  l a n d  known as  L o t  52A 

S t .  J a g o  H e i g h t s ,  Span i sh  Town i n  t h e  p a r i s h  o f  S t .  C a t h e r i n e  

r e g i s t e r e d  a t  Volume 1219 F o l i o  315. By c o n s e n t  a  ' C o n s e n t  O r d e r '  

d a t e d  t h e  4 t h  May, 1995 v e s t i n g  t h e  s a i d  p r o p e r t y  i n  t h e  d e f e n d a n t ' s  

w i f e  w a s  r e c e i v e d  i n  e v i d e n c e  as E x h i b i t  4 .  

The d e f e n d a n t  a d m i t s  t h a t  on o r  a b o u t  t h e  22nd d a y  o f  O c t o b e r ,  

1992 he  e n t e r e d  i n t o  a n  Agreement t o  s e l l  t h e  s a i d  p r o p e r t y  t o  t h e  

p l a i n t i f f s  f o r  a c o n s i d e r a t i o n  o f  One M i l l i o n  Four  Hundred Thousand 

Dollars ($1.4M) and  s i g n e d  a  t r a n s f e r  t o  t h e  p l a i n t i f f s  o f  t h e  s a i d  f l  p r o p e r t y .  
i-. 

I n  t h e i r  s t a t e m e n t  o f  claim t h e  p l a i n t i f f s  a v e r  t h a t  t h e y  have  

been  w i l l i n g  and a b l e  t o  c o m p l e t e  t h i s  p u r c h a s e  b u t  t o  d a t e  t h r o u g h  

no f a u l t  o f  t h e i r s  t h e  t i t l e  h a s  n o t  been  t r a n s f e r r e d .  

I n  r e s p o n s e  t h e  d e f e n d a n t  in h i s  d e f e n c e  c l a i m s  t h a t  it was a 

term o f  t h e  s a i d  Agreement t h a t  t h e  c o m p l e t i o n  d a t e  would b e  "on or  

a b o u t  t h e  1 5 t h  day  o f  November, 1992" and t h a t  t o  d a t e  t h e  p l a i n t i f f s  



h a v e  n o t  c o m p l e t e d  a n d  a s  a r e s u l t  h e  was e n t i t l e d  t o  t r e a t  t h e  

c o n t r a c t  a s  a t  a n  e n d .  T h u s  t h e  i s s u e  i s  c lear .  

The s e c o n d  p l a i n t i f f  g a v e  e v i d e n c e  a n d  ca l led  M r .  S m a r t  B r y a n ,  

a t t o r n e y - a t - l a w  who h a d  t h e  c a r r i a g e  o f  s a l e ,  as  a w i t n e s s .  T h e  

d e f e n d a n t  d i d  n o t  g i v e  e v i d e n c e  a n d  d i d  n o t  c a l l  a n y  w i t n e s s .  

C M i s s  S o n i a  Thomas,  t h e  s e c o n d  p l a i n t i f f  t e s t i f i e d  t h a t  a f t e r  

t h e  d e f e n d a n t  a g r e e d  t o  s e l l  t h e  p l a i n t i f f s  t h e  s a id  p r o p e r t y ,  t h e  

d e f e n d a n t  i n t r o d u c e d  t h e m  t o  M r .  S m a r t  B r y a n  h i s  a t t o r n e y - a t - l a w .  

The d e f e n d a n t  t o o k  t h e  s e c o n d  p l a i n t i f f  t o  M r .  B r y a n ' s  o f f i c e  a n d  

t h e y  d e c i d e d  t h a t  M r .  B r y a n  would  a c t  f o r  b o t h  v e n d o r  a n d  p u r c h a s e r s .  

M i s s  Thomas g a v e  e v i d e n c e  t h a t  s h e  p a i d  M r .  B r y a n  $ 2 1 0 , 0 0 0 . 0 0  

as  1 5 %  d e p o s i t  o n  t h e  p u r c h a s e  p r i c e .  M r .  B r y a n  p r e p a r e d  t h e  S a l e  

Agreement  a n d  r e q u e s t e d  t h e  p a r t i e s  t o  s i g n .  The  b a l a n c e  o f  $ 1 , 1 9 0 , 0 0 0  

- w a s  t o  b e  p a i d  o n  c o m p l e t i o n .  M i s s  Thomas w e n t  t o  T h e  Vic to r ia  

M u t u a l  B u i l d i n g  S o c i e t y .  

By l e t t e r  d a t e d  t h e  1 7 t h  A u g u s t ,  1 9 9 2  t h e  V i c t o r i a  M u t u a l  

B u i l d i n g  S o c i e t y  wrote M r .  S m a r t  B r y a n  c o n f i r m i n g  t h a t  t h e  S o c i e t y  

h a s  a p p r o v e d  a l o a n  o f  $ 1 , 0 0 0 , 0 0 0  o n  t h e  s a i d  p r o p e r t y ,  s u b j e c t  t o  

c e r t a i n  c o n d i t i o n s .  M r s .  Thomas sa id  s h e  t o l d  M r .  B r y a n  t h a t  s h e  

h a d  t h e  b a l a n c e  of $ 1 9 0 , 0 0 0  i n  c a s h .  

I n  r e s p o n s e  t o  D r .  B a r n e t t  s h e  s a i d  s h e  s o l d  a motor car a n d  

a one-bed-room a p a r t m e n t  h o u s e  t o  rea l i se  t h i s  sum. M r .  B r y a n  

s u b s e q u e n t l y  p r e p a r e d  a n d  I n s t r u m e n t  o f  T r a n s f e r .  T h i s  I n s t r u m e n t  

was s i g n e d  by  t h e  p l a i n t i f f s  a n d  t h e  d e f e n d a n t .  

The  s e c o n d  p l a i n t i f f ,  M i s s  Thomas,  swore t h a t  s h e  v i s i t e d  

M r .  Bryam o n  s e v e r a l  o c c a s i o n s  t o  e n q u i r e  w h a t  was h o l d i n g  u p  t h e  

c o m p l e t i o n .  S h e  w a s  t o l d  by  M r .  B r y a n  t h a t  t h e r e  were t h r e e  e n c r o a c h -  

m e n t s  o n  t h e  l a n d  a n d  b e c a u s e  o f  t h e s e  t h e  t i t l e  c o u l d  n o t  b e  c'\, t r a n s f e r r e d .  S h e  s a i d  s h e  w a i t e d  f o r  a b o u t  t w o  m o n t h s  a n d  was t o ld  

t h e  same t h i n g .  A f t e r  w a i t i n g  f o r  a l o n g  t i m e  s h e  was a d v i s e d  t o  

see a n o t h e r  a t t o r n e y .  S h e  w e n t  t o  M r .  M u n d e l l  who h a d  d i s c u s s i o n s  

w i t h  M r .  Bryan .  On t h e  2 8 t h  J u n e ,  1 9 9 5  M r .  M u n d e l l  wrote M r .  B r y a n  

demanding  t h a t  t h e  p r o p e r t y  b e  t r a n s f e r r e d  t o  t h e  p u r c h a s e r s  ( t h e  

p l a i n t i f f s )  f o r t h w i t h .  T h a t  was n o t  d o n e  c o n s e q u e n t l y  t h e  W r i t  o f  

Summons was f i l e d .  



M r .  S m a r t  B r y a n  i n  h i s  e v i d e n c e  s t a t e d  t h a t  h e  m e t  t h e  p l a i n -  

t i f f s  t h r o u g h  t h e  d e f e n d a n t  M r .  Aubrey  R o b i n s o n .  H e  was  i n s t r u c t e d  

t o  d o  a  c o n v e y a n c e  o f  t h e  l a n d  f r o m  M r .  R o b i n s o n  t o  ~ i s s  Thomas a n d  

M r .  Desmond C a m p b e l l .  H e  t e s t i f i e d  t h a t  t h e  p r o p e r t y  was  n o t  

t r a n s f e r r e d  b e c a u s e  a series o f  p r o b l e m s  d e v e l o p e d  s t a r t i n g  w i t h  

b r e a c h e s  o f  r e s t r i c t i v e  c o v e n a n t s  o n  a t  leas t  t h r e e  s i d e s  o f  t h e  

p r o p e r t y .  

T h e r e  w e r e  t w o  v a r i a t i o n s .  The v e n d o r  h e  s a i d  h a d  t a k e n  i n  

p a r t  o f  h i s  n e i g h b o u r ' s  l a n d .  M r .  R o b i n s o n  ( t h e  d e f e n d a n t )  h a d  

c o n t r a c t e d  t o  p u r c h a s e  t h e  p a r c e l  o f  l a n d  f r o m  h i s  n e i g h b o u r .  The  

o t h e r  v a r i a t i o n  h e  s a i d  re la tes  t o  a f e n c e  w h i c h  c o u l d  b e  e a s i l y  

removed.  

The  C o n s e n t  O r d e r  

C; T h i s  O r d e r  i s  t h e  r e s u l t  o f  a m a t r i m o n i a l  p r o p e r t y  d i s p u t e  

which  e n d e d  i n  v e s t i n g  o f  t h e  p r o p e r t y  i n  t h e  w i f e  o f  t h e  d e f e n d a n t .  

The  Agreement  o f  S a l e  i s  d a t e d  22nd O c t o b e r ,  1 9 9 2 .  The  

C o n s e n t  O r d e r  i s  d a t e d  4 t h  May, 1 9 9 5 .  D r .  B a r n e t t  s u b m i t t e d  t h a t  

t h e  p l a i n t i f f s  h a v i n g  o n l y  f i l e d  t h e  w r i t  o n  t h e  1 9 t h  J u l y ,  1 9 9 5  

t h e i r  l a c h e s  d e p r i v e d  them o f  t h e  c o u r t ' s  d i s c r e t i o n  f o r  t h e  d e c r e e  

o f  t h e  e q u i t a b l e  remedy o f  s p e c i f i c  p e r f o r m a n c e ,  t h e r e f o r e  t h e  

p l a i n t i f f s  h a v e  n o  f u r t h e r  e q u i t a b l e  o r  l e g a l  i n t e r e s t  i n  t h e  l a n d .  

111: 
The o n l y  q u e s t i o n  h e  s u b m i t t e d ,  i s  w h e t h e r  t h e y  h a v e  a n y  v a l i d  

c o n t r a c t u a l  claim t o  damages .  

M r .  M u n d e l l  o n  t h e  o t h e r  h a n d  s u b m i t t e d  t h a t  t h e  d e l a y  w a s  o n  

t h e  p a r t  o f  t h e  d e f e n d a n t  a s  t e s t i f i e d  t o  b y  M r .  B r y a n .  The  d e f e n -  

d a n t  v o l u n t a r i l y  t r a n s f e r r e d  t h e  p r o p e r t y  t o  h i s  w i f e  a n d  E q u i t y  

d o e s  n o t  a i d  a v o l u n t e e r .  H e  a r g u e d  t h a t  t h e  d e f e n d a n t  g o t  a n o t h e r  

a t t o r n e y - a t - l a w  t o  d e a l  w i t h  t h e  t r a n s f e r  o f  t h e  p r o p e r t y  t o  h i s  

w i f e  a n d  t h e r e  i s  n o  e v i d e n c e  t h a t  M r .  B r y a n  w a s  c o n s u l t e d  w i t h  a 

v i e w  t o  a s c e r t a i n i n g  t h e  s t a t u s  o f  t h e  Agreement  f o r  Sale.  

I f  t h e  a g r e e m e n t  f o r  sa le  i s  e n f o r e c e a b l e  t h e n  e q u i t y  l o o k s  

upon  t h a t  as  d o n e  w h i c h  h a s  b e e n  a g r e e d  t o  b e  d o n e .  I t  would  

f o l l o w  t h e r e f o r e  t h a t  i f  t h e  a g r e e m e n t  i s  e n f o r c e a b l e  a t  t h e  i n s t a n c e  

o f  t h e  p l a i n t i f f s  t h e n  t h e  d e f e n d a n t  would  h a v e  h a d  n o  t i t l e  i n  

t h e  p r o p e r t y  t o  p a s s  t o  h i s  w i f e  o n  t h e  4 t h  May, 1 9 9 5 .  T h i s  

p r i n c i p l e  h a s  b e e n  e x p r e s s e d  as f o l l o w s :  



"Upon t h e  s i g n i n g  o f  a  v a l i d  and  
e n f o r c e a b l e  c o n t r a c t  f o r  t h e  
s a l e  o f  l a n d  t h e  vendor  becomes 
i n  e q u i t y  (and  so l o n g  a s  t h e  
c o n t r a c t  i s  s p e c i f i c a l l y  e n f o r c e -  
a b l e  h e  c o n t i n u e s  t o  b e )  a  t r u s t e e  
o f  t h e  l a n d  f o r  t h e  p u r c h a s e r ,  and  
t h e  b e n e f i c i a l  owner sh ip  p a s s e s  t o  
t h e  l a t t e r  s u b j e c t  t o  h i s  p a y i n g  
t h e  p u r c h a s e  money." 

See  'The Law r e l a t i n q  t o  t h e  S a l e  o f  Land'  by L. Voumard 2nd ~ d i t i o n  

a t  page  97. T h i s  p o s i t i o n  w i l l  however change  i f  e i t h e r  p a r t y  i s  

u n a b l e  t o  o b t a i n  a  d e c r e e  f o r  s p e c i f i c  pe r fo rmance  by r e a s o n  o f  

d e l a y  o r  o f  t h e  e x i s t e n c e  o f  some g round  f o r  s e t t i n g  t h e  c o n t r a c t  

a s i d e .  A d e f e c t i v e  t i t l e  w i l l  b e  no b a r  t o  s p e c i f i c  pe r fo rmance .  

LACHES 

The u n d i s p u t e d  e v i d e n c e  o f  Miss Thomas, t h e  second  p l a i n t i f f ,  

C. i s  t h a t  a f t e r  t h e  l e t t e r  from V i c t o r i a  Mutual  B u i l d i n g  S o c i e t y  

( E x h i b i t  3 )  was o b t a i n e d  s h e  t o l d  M r .  Bryan t h a t  s h e  had t h e  

b a l a n c e  o f  $190,000 and  was r e a d y  t o  comple t e .  M r .  Bryan t o l d  h e r  

t h a t  a  w a l l  which c o n s t i t u t e d  a n  encroachment  o n  t h e  l a n d  had  t o  

be  demol i shed  i n  o r d e r  f o r  t h e  t i t l e  t o  b e  used .  She w a s  n o t  t o l d  

t h a t  t h e  d e f e n d a n t  w a s  c l a i m i n g  t h a t  s h e  was i n  b r e a c h  o f  t h e  

c o n t r a c t  or  t h a t  t h e  d e f e n d a n t  was u n w i l l i n g  t o  c o m p l e t e  t h e  Agree-  

ment.  Hence t h e r e  was no r e a s o n  f o r  h e r  t o  t a k e  any  a c t i o n .  

Ci T h e r e  i s  no e v i d e n c e  t h a t  t h e  p l a i n t i f f s  knew o f  t h e  Consen t  

Orde r  or t h a t  t h e  d e f e n d a n t  a c t e d  c o n t r a r y  t o  t h e i r  i n t e r e s t s .  

On t h e  2 8 t h  J u n e ,  1995,  M r .  Mundel l ,  on  b e h a l f  o f  t h e  p l a i n t t i f f s  

wrote M r .  Smar t  Bryan and  a s k e d  t h a t  t h e  t i t l e  b e  t r a n s f e r r e d  t o  

t h e  p l a i n t i f f s  f o r t h w i t h .  T h i s  l e t t e r  was s e n t  a b o u t  s e v e n  weeks 

a f t e r  t h e  'Consen t  O r d e r '  was made. The W r i t  w a s  f i l e d  on  t h e  1 9 t h  

I a g r e e  w i t h  M r .  Mundel l  t h a t  t h e  p l a i n t i f f s  were n o t  g u i l t y  

C\ o f  any d e l a y .  I n d e e d  i f  t h e r e  was any  d e l a y  it was on  t h e  p a r t  o f  

t h e  d e f e n d a n t  a n d / o r  M r .  Bryan.  T h i s  i s  a  c l a s s i c  example  o f  t h e  

u n d e s i r a b i l i t y  o f  j o i n t  r e p r e s e n t a t i o n .  

I n  my view it would b e  m a n i f e s t l y  i n e q u i t a b l e  i n  t h e  c i rcum-  

s t a n c e s  o f  t h i s  case t o  deny t h e  p l a i n t i f f s  t h e  remedy o f  s p e c i f i c  

per formance  where c l e a r l y ,  t h e  d e l a y ,  i f  a n y ,  i n  f i l i n g  s u i t  or  

o t h e r w i s e  was t h a t  o f  t h e  a t t o r n e y - a t - l a w  who, up  t o  t h e  t i m e  when 



M r .  Mundel l  was c o n t a c t e d  by t h e  p l a i n t i f f s ,  r e p r e s e n t e d  b o t h  

p a r t i e s  ( t h e  p l a i n t i f f s  a n d  t h e  d e f e n d a n t ) .  Moreover t h e r e  i s  no  

e v i d e n c e  o f  t h e  e x i s t e n c e  o f  any  c i r c u m s t a n c e  which  would make it 

i n e q u i t a b l e  t o  e n f o r c e  t h e  Agreement.  

A r e  t h e r e  g r o u n d s  f o r  s e t t i n g  Agreement a s i d e ?  

The n e x t  i m p o r t a n t  q u e s t i o n  t h e n  i s  w h e t h e r  o r  n o t  t h e  a g r e e -  

ment f o r  sale made o n  t h e  22nd October, 1992 i s  s p e c i f i c a l l y  

e n f o r c e a b l e  by t h e  p l a i n t i f f s .  

D r .  B a r n e t t  f o r  t h e  d e f e n d a n t  r e f e r r e d  t o  s p e c i a l  c o n d i t i o n s  

Nos. 6 a n d  7  which s t a te :  

6 .  The p u r c h a s e r  h e r e b y  a g r e e  t o  have  
a  r e c o g n i s e d  l e n d i n g  i n s t i t u t i o n  
g i v e  a  l e t t e r  of u n d e r t a k i n g  f o r  
t h e  payment o f  t h e  b a l a n c e  o f  t h e  
p u r c h a s e  p r i c e  w i t h i n  s i x  weeks 
f rom t h e  d a t e  o f  s i g n i n g  o f  t h i s  
ag reemen t .  

7 .  Time i s  t h e  e s s e n c e  o f  t h e  c o n t r a c t  
i n  t h i s  ag reemen t .  

H e  s u b m i t t e d  t h a t  t h e  p u r c h a s e r  was i n  b r e a c h  o f  t h e s e  

c o n d i t i o n s .  H e  c o n t e n d e d  t h a t  t h e  l e t t e r  from V.M.B.S. d a t e d  1 7 t h  

Augus t ,  1992 ( E x h i b i t  3 )  was i s s u e d  b e f o r e  t h e  a g r e e m e n t  a n d  i s  

n o t  i n  t h e  form o f  a n  u n d e r t a k i n g  b u t  a  c o n d i t i o n a l  commitment. 

F u r t h e r  he  a r g u e d  t h a t  t h e r e  i s  no  e v i d e n c e  t h a t  t h e  c o n d i t i o n s  were 

c- f u l f i l l e d .  

The p l a i n t i f f  h e  s u b m i t t e d  w a s  a l s o  i n  b r e a c h  o f  c o n d i t i o n  7  

a s  t h e  b a l a n c e  o f  t h e  p u r c h a s e  p r i c e  was n o t  d e p o s i t e d  w i t h  M r .  

Smar t  Bryan b e f o r e  t h e  d a t e  f i x e d  f o r  c o m p l e t i o n  o r  any  any  o t h e r  

t i m e .  

C o n d i t i o n  6 

The p l a i n t i f f s '  e v i d e n c e  i s  t h a t  t h e  l e t t e r  from V.M.B.S. w a s  

d e l i v e r e d  t o  M r .  Bryan.  The second  p l a i n t i f f  a l s o  t e s t i f i e d  t h a t  
[---~\, 

L j  t h e  c o n d i t i o n s  a t t a c h e d  t o  E x h i b i t  3 were f u l f i l l e d .  Her e v i d e n c e  

i s  u n c o n t r a d i c t e d .  

I t  i s  clear o n  t h e  e v i d e n c e  b e f o r e  m e  t h a t  t h e  l e t te r  f rom 

V.M.B.S. w a s  a c c e p t e d  by M r .  Bryan who had t h e  c a r r i a g e  o f  sale ,  

a s  b e i n g  i n  c o m p l i a n c e  w i t h  s p e c i a l  c o n d i t i o n  6 o f  t h e  Agreement .  

I c a n n o t  a c c e p t  D r .  B a r n e t t ' s  s u b m i s s i o n  t h a t  t h e  p l a i n t i f f s  were 

i n  d e f a u l t  i n  t h i s  r e s p e c t .  



I t  i s  t r u e  t h a t  ~ x h i b i t  3 ,  t h e  l e t t e r  from V.M.B.S., a p p e a r s  

t o  p r e d a t e  t h e  Agreement f o r  S a l e .  To d i s c o v e r  t h e  r e a s o n  f o r  t h i s  

w e  mus t  l o o k  a t  t h e  h i s t o r y  o f  t h e  p a r t i e s '  c o n d u c t  and  t h e  p l e a d -  

i n g s .  

From t h e  second  p l a i n t i f f ' s  e v i d e n c e  and  t h e  documents  i n c l u d e d  

i n  t h e  Agreed J u d g e ' s  Bundle  t h e  f o l l o w i n g  s c e n a r i o  emerges .  

The p a r t i e s  had d i s c u s s i o n s  c o n c e r n i n g  t h e  sale  o f  t h e  d e f e n -  

d a n t ' s  p r o p e r t y  t o  t h e  p l a i n t i f f s .  The d e f e n d a n t  t o o k  t h e  p l a i n t i f f s  

t o  M r .  Smar t  B r y a n ' s  o f f i c e .  An ag reemen t  w a s  r e a c h e d  f o r  t h e  

p l a i n t i f f s  t o  p u r c h a s e  t h e  d e f e n d a n t ' s  p r o p e r t y .  

On t h e  22nd J u l y ,  1992 t h e  p l a i n t i f f s  p a i d  a d e p o s i t  o f  $210,000.  

On t h e  1 7 t h  Augus t ,  1992 t h e  V.M.B.S. w r o t e  t o  M r .  Bryan c o n f i r m i n g  

t h a t  t h e  S c o i e t y  had  approved  a  l o a n  o f  $1 ,000 ,000 .  I t  i s  i m p o r t a n t  

C 1  t o  n o t e  t h a t  i f  t h e  d a t e  on t h e  Agreement i s  correct t h e n  a t  t h a t  

s t a g e  t h e  p a r t i e s  had n o t  y e t  s i g n e d  t h e  Agreement f o r  S a l e .  M i s s  

Thomas s a i d  t h a t  s h e  in fo rmed  M r .  Smar t  Bryan and  t h e  d e f e n d a n t  t h a t  

t h e  p l a i n t i f f s  would b e  i n  a  p o s i t i o n  t o  pay t h e  t o t a l  b a l a n c e  o f  

$1 ,190 ,000 .  

On t h e  22nd O c t o b e r ,  1992 t h e  p a r t i e s  e n t e r e d  i n t o  t h e  Agree-  

ment f o r  S a l e .  T h i s  i s  n o t  i n  i s s u e  (:see t h e  p l e a d i n g s ) .  Thus 

t h e  Agrement f o r  S a l e  was e n t e r e d  i n t o  l o n g  a f t e r  t h e  d e p o s i t  was 
(. 
L. made and  a f t e r  t h e  l e t t e r  from V.M.B.S. was o b t a i n e d .  

The I n s t r u m e n t  o f  T r a n s f e r  p u r p o r t s  t o  have  been  s i g n e d  by  t h e  

p a r t i e s  on t h e  same d a y .  T r a n s f e r  t a x  was p a i d  on t h e  23 rd  O c t o b e r ,  

1992 (see stamped copy Agreement ) .  

However t h e  ' S a l e s  Agreement '  i n  t h e  a g r e e d  J u d g e ' s  Bundle  

which was i d e n t i f i e d  by t h e  second  p l a i n t i f f  h a s  t h e  c o m p l e t i o n  d a t e  

a s  t h e  1 5 t h  d a y  o f  O c t o b e r ,  1992. When t h i s  w a s  b r o u g h t  t o  t h e  

a t t e n t i o n  o f  t h e  c o u r t ,  t h e  s tamped copy Agreemnt was p roduced  a n d  

r e c e i v e d  i n  e v i d e n c e  as  E x h i b i t  6 a t  t h e  r e q u e s t  o f  D r .  B a r n e t t .  

The d a t e  f o r  c o m p l e t i o n  on t h e  s tamped copy Agreement i s  1 5 t h  d a y  

o f  November, 1992. Even, a  man on a  g a l l o p i n g  h o r s e ,  would o b s e r v e  

t h a t  t h e  month o r i g i n a l l y  t h e r e  was w h i t e d  o v e r  o r  o b l i t e r a t e d  and  

t h e  word 'November' supe r imposed .  T h i s  ' a l t e r a t i o n '  o r  " c o r r e c t i o n "  

was n o t  i n i t i a l l e d  by t h e  p a r t i e s .  Of c o u r s e  i f  t h e  p a r t i e s  s i g n e d  

t h e  Agreement on t h e  22nd o f  Oc tobe r  t h e n  t o  have  t h e  1 5 t h  O c t o b e r ,  



1992 as t h e  c o m p l e t i o n  d a t e  would makd no  s e n s e .  

P a r a g r a p h  3 o f  t h e  S t a t e m e n t  o f  dlairn s t a t e s  t h a t  " c o n s e q u e n t  

on t h e  s i g n i n g  o f  t h i s  Agreement t h e  d l a i n t i f f  d e p o s i t e d  t h e  t o t a l  

sum o f  Two Hundred and  Ten Thousand D o l l a r s  ($210,000.00)  a n d  t h e  

d e f e n d a n t  h a s  s i g n e d  a t r a n s f e r  t o  t h e  p l a i n t i f f s  o f  t h e  s a i d  

p r o p e r t y .  " 
I 

T h i s  i s  a d m i t t e d  by t h e  Defence a d  it i s  n o t  d i s p u t e d  t h a t  h I 

t h e  d e p o s i t  was made on  t h e  2 1 s t  J u l y , ( 1 9 9 2  (see r e c e i p t  E x h i b i t  1 ) .  

I f  t h e  d e p o s i t  was made on t h e  22bd J u l y ,  1992 it would f o l l o w  

t h a t  t h e  Agreement was s i g n e d  o n  or a b b u t  t h e  2 1 s t  J u l y ,  1992 t h a t  

i s  b e f o r e  t h e  d e p o s i t  was made and  n o t  1 on  t h e  22nd O c t o b e r ,  1992.  

Thus w e  have  a  s i t u a t i o n  where t h e  p a r k i e s  by  t h e i r  p l e a d i n g s  and  

t h e  a g r e e d  documents  a r e  i n  agreement  jln r e s p e c t  o f  a v e r m e n t s  and  

e v i d e n c e  which l e a d  t o  t w o  d i a m e t r i c a l l y  opposed  c o n c l u s i o n s  as t o  t 
when t h e  Agreement f o r  S a l e  w a s  ~ i ~ n e d . 1  

On t h e  one  hand t h e y  a g r e e d  t h a t  l the  Agreement f o r  S a l e  w a s  

s i g n e d  a f t e r  t h e  d e p o s i t  was made and dlso a f t e r  t h e  l e t t e r  from 
I 

V.M.B.S. was o b t a i n e d .  On t h e  o t h e r  halnd t h e y  are a t  one  i n  r e s p e c t  

t o  s t a t e m e n t s  which l e a d ' t o  t h e  conc1us) ion  t h a t  t h e  Agreement w a s  

s i g n e d  b e f o r e  t h e  d e p o s i t  was made and b e f o r e  t h e  l e t t e r  from V.M.B.S. 

was o b t a i n e d .  The f a c t  t h a t  t h e  l e t t e r  from V.M.B.S. a p p e a r s  t o  

C,! p r e d a t e  t h e  Agreement i s  no  d o u b t  a  resGlt  o f  t h i s  c o n f u s i o n .  
I 

To add  t o  t h i s  c o n f u s i o n  a close e l a m i n a t i o n  o f  t h e  s tamped 

copy Agreement w i l l  show t h a t  t h e  d a t e  b f  t h e  Agreement w a s  w r i t t e n  
I 

i n  a f t e r  t h e  document was p h o t o c o p i e d .  1 Whatever t h e  e x p l a n a t i o n  

migh t  b e  it i s  n o t  f o r  t h i s  c o u r t  t o  s p  c u l a t e .  I must  s t a te  none- e ) 

t h e l e s s  t h a t  on  t h e  b a l a n c e  o f  p r o b a b i 1 : t i e s  I c a n n o t  c o n l u d e  t h a t  i 
t h e  p a r t i e s  had e x p r e s s l y  a g r e e d  t h a t  c g m p l e t i o n  s h o u l d  b e  on  or 

b e f o r e  t h e  1 5 t h  November, 1992. 

However even  i f  t h e  p a r t i e s  had e x  r e s s l y  a g r e e d  t h a t  t h e  d a t e  Ip 
f o r  c o m p l e t i o n  s h o u l d  b e  t h e  1 5 t h  ~ o v e m 4 e r .  1992,  t h e r e  i s  no  

e v i d e n c e  t h a t  t h e  p l a i n t i f f s  w e r e  i n  b r c a c h .  i 
A s  s a i d  b e f o r e  t h e  s econd  p l a i n t i f  I s  e v i d e n c e  i s  t h a t  s h e  t o l d  f 

M r .  Bryan s h e  w a s  r e a d y  t o  pay t h e  balahce o f  t h e  p u r c h a s e  p r i c e .  

She s a i d  M r .  Bryan k e p t  t e l l i n g  h e r  t h a l  t h e  t i t l e  c o u l d  n o t  b e  

t r n a s f e r r e d  b e c a u s e  t h e r e  were p r o b l e m s i r e l a t i n g  t o  t h e  boundar i e s .  
I 



M r .  Bryan s u p p o r t s  t h i s .  There i s  n~ 

M r .  Bryan d i d  n o t  a s s i g n  any blame t, 

t i f f s '  r e a d i n e s s  t o  perform i s  i n  my 

The d e f e n d a n t  t h e r e f o r e  i s  n o t  e n t i t  

a t  a n  end. 

D r .  B a r n e t t  i n  h i s  u s u a l l y  h e l p .  

on t h e  e f f e c t  o f  a  c l a u s e  making t i m c  

on c o n d i t i o n a l  c o n t r a c t s .  However bc 

t h e  ev idence  b e f o r e  me I c a n n o t  f i n d  

t o  perform t h e i r  p a r t  and have found 

f a i r l y  and s q u a r e l y  a t  t h e  f e e t  o f  t k  

a t - l aw,  it i s  n o t  n e c e s s a r y  f o r  m e  t c  

J o i n t  ~ e p r e s e n t a t i o n  

The long  p e r i o d  o f  d e l a y  i s  i n  n 

t h e  f a c t  t h a t  one a t t o r n e y - a t - l a w  was 

vendor and t h e  p u r c h a s e r s  i n  t h e  t r a r  

I n  Wil l iam Johnson v, Kenneth Tt 

d e l i v e r e d  5 t h  March, 1 9 9 1  a t  p.6 t h e  

o f  Appeal s a i d :  

"Although w e  were n o t  ad 
l e n g t h  a s  t o  t h e  p r a c t i  
whereby one a t t o r n e y  ac 
vendor and p u r c h a s e r  i r  
o f  r e g i s t e r e d  l a n d  w e  c  
view t h a t  i n  an  e f f o r t  
c o n f l i c t s ' t h i s  p r a c t i c e  
adop ted  a s  seldom a s  pc 

During t h e  c ross -examina t ion  o f  

became d e m o n s t r a b l y c l e a r  t h a t  it was 

t o  j o i n t l y  r e p r e s e n t  t h e  p a r t i e s .  Be 

o f  i n t e r e s t s  which might  have a r i s e n  

f o r  M r .  Smart Bryan t o  have a d v i s e d  c  

a n o t h e r  a t t o r n e y - a t - l a w  t o  e f f e c t  t h e  

Conclus ion  

Judgment i s  e n t e r e d  f o r  t h e  p l a i  

Decree f o r  S p e c i f i c  Performance o f  t h  

t o  t h e  p l a i n t i f f s  

L i b e r t y  t o  a p p l y .  

t a x e d  n o t  

e v i d e n c e  t o  t h e  c o n t r a r y .  

t h e  p l a i n t i f f s .  The p l a i n -  

r i e w  e q u i v a l e n t  t o  performance .  

:d t o  t r e a t  t h e  c o n t r a c t  a s  

1 1  way c i t e d  many a u t h o r i t i e s  

o f  performance e s s e n t i a l  and  

:ause I have concluded t h a t  on 

. h a t  t h e  p l a i n t i f f s  have  f a i l e d  

$ a t  d e l a y  i n  comple t ing  l a y  

8 d e f e n d a n t  and h i s  a t t o r n e y -  

make r e f e r e n c e  t o  t h o s e  c a s e s .  

view p a r t l y  a t t r i b u t a b l e  t o  

r e t a i n e d  t o  a c t  f o r  b o t h  t h e  

f e r  o f  t h e  p r o p e r t y .  

lmas e t  a 1  S.C.C.A. No. 77/88 

hen P r e s i d e n t  o f  t h e  C o u r t  

r e s s e d  i n  any 
e i n  Jamaica  
s f o r  b o t h  
t h e  t r a n s f e r  
d  e x p r e s s  t h e  
o  a v o i d  
shou ld  be  
s i b l e .  " 

r .  Bryan by D r .  B a r n e t t  it 

n d e s i r e a b l e  f o r  M r .  Bryan 

a u s e  o f  t h e  p o s s i b l e  c o n f l i c t  

t would have been p r u d e n t  

e o f  h i s  c l i e n t s  t o  r e t a i n  

t r a n s f e r .  

t i f f s .  A p p l i c a t i o n  f o r  

agreement  g r a n t e d .  C o s t s  

g r e e d .  


