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Marsh, J. 

I 

' BACKGROUND : 
n 

b By s p e c i a l l y  endorsed  W r i t  o f  Summons and Statement .  of  Claim 
I 

d a t e d  1 3 t h  A p r i l ,  1995,  t h e  P l a i n t i f f  c l a imed  damages from t h e  

~ e f e n d a n t  f o r  n e g l i g e n c e  o r  a l t e r n a t i v e l y  f o r  b reach  o r  b r e a c h e s  of  

s t a t u t o r y  d u t y .  The a l l e g a t i o n s  a r e  t h a t  on o r  a b o u t  t h e  2 8 t h  day o f  

October ,  1992 t h e  P l a i n t i f f  i n  t h e  c o u r s e  of  h i s  employment was i n  t h e  

a c t  of  r e p a i r i n g  a  welding p l a n t  a t  Bondbrook Wharf i n  t h e  p a r i s h  of  

P o r t l a n d  when he wqs i n j u r e d  a s  a  r e s u l t  of  t h e  f a n  s t r i k i n g  h i s  hand 

,-, and a s  a  consequence he s u f f e r e d  i n j u r i e s .  < ,) 
Appearance w a s  e n t e r e d  on Defendant  I s  b e h a l f  on t h e  1s t day o f  

June 1995. A d e f e n c e  was n o t  f i l e d  w i t h i n  t h e  s p e c i f i e d  t i m e  and 

c o n s e q u e n t l y  I n t e r l o c u t o r y  Judgment i n  d e f a u l t  of  d e f e n c e  was e n t e r e d  

a g a i n s t  t h e  ~ e f e n d a n t  on t h e  1 3 t h  day o f  Oc tober ,  1995. 
' 1 

On October  3 0 ,  1996, P l a i n t i f f  f i l e d  a  Summons t o  s e t  a s i d e  t h e  

Judgment and f o r  l e a v e  t o  f i l e  Defence o u t  o f  t ime .  

The summons came up f o r  h e a r i n g  on t h e  f o l l o w i n g  d a t e s :  

5.2.97 - it was ad journed  s i n e  d i e  w i t h  
c o s t s  awarded t o  t h e  P l a i n t i f f .  

23.7.97 - it was ad journed  t o  t h e  2 1 s t  day 
of  October ,  1997 on t h e  r e q u e s t  of  t h e  
P l a i n t i f f ' s  Attorneys-at-Law. 

3. 21.10.97 - Adjourned s i n e  d i e  w i t h  c o n s e n t  
of  t h e  p a r t i e s .  

4 .  19.11 -97 - Adjourned s i n e  d i e  by c o n s e n t  of  
t h e  p a r t i e s .  

5 .  14.1.98 - A p p l i c a t i o n  s t r u c k  o u t  a s  t h e r e  
was no r e p r c > s e n t a t i o n  f o r  t h e  Defendant/Appli-cant .  



I 

Bktyeen 1'3th day of October, I995 and the .30th October, 1996. on the 

4th day of October, 1996 to be precise, an oader was made for Plaintiff 

to proceed to ~ssessment of Damages. The Plaintiff and Defendant were 
I 

represented when this order was made, by Miss Jacqueline Cumnings and 

Mr. Hector ~obinson respectively. 

Notice of Assessment of Damages was filed on 1st day of May, 1996 and 

hearing was fixed for the 5th day of November, 1996. This notice was 

c', served on the Defendant's Attorneys-at-Law on the 6th day of August, 
I 

By letter dated the 10th day of October, 1996 Defendant's 

Attorneys were written to, advising of the dates fixed for hearing of 

the Assessment of ~ a m a ~ e s  and requesting their consent to the admission 

into evidence of a' Medical Report relative to the injuries to the 

Plaintiff. I 

! 
I I 

r l No reply was had from the Defendant's Attorney-at-Law. Consequently 
L) 

a Notice of intention to tender in evidence the said Medical report 

wes served on ~efendint ' s Attorneys-at-Law on October 23. 1996. 
; By letter da'ted 24th October, 1996 Defendant's Attorneys-at-Law 

I 

deigned to cornrnunica,te with Plaintiff's Attorneys-at-Law. 

The first, brief letter was in these terms:- 

"We have received instructions to file a defence 

out of time in this matter. Our instructions show that your client 

r'' is partly to be bl'amed for the accident. 
a 'L 

can we agree to vacate the date for the Assessment 

until our application is heard?". 

Some twelve (12) days after, when the Assessment of Damages 

came up for hearing on November 5, 1995 upon the application of the 

Defendant's ~ttorne~s-at-~aw, the said Assessment was adjourned sine 

die with the days'costs awarded to Plaintiff. 

On the 11th day of November, 1996 a not2ce of Assessment of 

C: Damages was filed by Plaintiff Is Attorneys-at-Law and this was fixed 
for hearing on 17th day of February, 1997. This was served on the 

Defendant's Attorneys-at-Law on 14th January, 1997. 

Next day, 15th day of ~ a n u a r ~ ,  1997, the Plaintiff's Attorneys-at-Law 

were served with a Summons to set aside Judgment in default of Defence 

dated.30th October, 1996 which summons was supported by an Affidavit 

of Jerome Gayle also1 dated 130th October, 1996. 



- .j - 
I 

.It  i s  t h i s  summons t o  set  a s i d e  t h e  D e f a u l t  Judgment which was 

' s t r u c k  o u t  on t h e  1 4 t h  day of J a n u a r y ,  1998. I 
I 

The Not ice  of Assessment of  Damages was r e l i s t e d  and f i x e d  f o r  h e a r i n g  ~ 
on A p r i l  23, 1998. I t  was s e r v e d  upon D e f e n d a n t ' s  Attorneys-at-Law on 

1 2 t h '  March, 1998. I 

I 

On t h e  23rd day of  A p r i l  1998 t h e  s a i d  n o t i c e  was a g a i n  a d j o u r n e d  ~ 
c t h e  f o l l o w i n g  day a f t e r  t h e  Cour t  was a d v i s e d  t h a t  Defendant  was t a k i n g  

I 

s t e p s  t o  se t  a s i d e  ~ e f a d l t  Judgment. 

On A p r i l  2 4 t h ,  1998 a  l i t t l e  under  two hours  b e f o r e  Cour t  was s c h e d u l e d  

t o  s t a r t ,  t h e  P l a i n t i f f ' s  Attorneys-at-Law w e r e  s e r v e d  w i t h  a  Summons t o  

set a s i d e  Judgment,  , d a t e d  t h e  23rd day o f  A p r i l ,  1998 and se t  f o r  h e a r i n g  

on t h e  1 9 t h  day o f  May, 1998. 

I t  i s  t h i s  Summons t o  s e t  a s i d e  Judgment 
and f o r  , l e a v e  t o  f i l e  d e f e n c e  o u t  o f  t i m e  
t h a t  t h i s  Judgment r e l a t e s .  

C,)rd,~tkin expressed himself in " Evans v. Bartlam (1937) AC 473 at 

480, thus I 

I 

"Unless  and u n t i l  t h e  Cour t  has  pronounced a  
I I 

I Judgment upon t h e  merits o r  by c o n s e n t ,  it 
i s  t o  have t h e  power t o  remove t h e  e x p r e s s i o n  
of i t s  c o h e s i v e  power where t h a t  h a s  o n l y  
been o b t a i n e d  by a  f a i l u r e  t o  f o l l o w  any o f  
t h e  ru1,es o f  p rocedure" .  

The ~ n t e r l o c u t o r ~  ~udgrne 'nt  i n  d e f a u l t  o f  de fence  o b t a i n e d  by t h e  P l a i n t i f f  

i n  t h e  i n s t a n t  c a s e  i s  a r e g u l a r  judgment and may o n l y  be  se t  a s i d e  i f  

( - h e  Defendant  shows ground a s  t o  why t h e  d i s c r e t i o n  of  t h e  Cour t  s h o u l d  
L 

be e x e r c i s e d  i n  i t s  f a v o u r .  

Lord Wright in Evans v. Bartlam (Supra )said this " t h e  p r imary  c o n s i d e r a t i o n ,  
1 

i s  whether  he h a s  m e r i t s  t o  which t h e  Cour t  s h o u l d  pay heed,  i f  m e r i t s  a r e  

shown t h e  Cour t  w i l l  no t ,  prima f a c i e  d e s i r e  t o  l e t  a  Judgment p a s s  on 
I 

which t h e r e  i s  no p r o p e r  a d j u d i c a t i o n " .  

. I n  t h e  c a s e  o f  Ladup L imi ted  v.  S i n ( u n r e p o r t e d )  b u t  r e f e r r e d  t o  by 

D i l l o n  L . J .  i n  "Van e t a l  v .  Awford e t a l .  (Cour t  o f  Appeal)  ( C i v i l  
I 
I 

( Jv i s ion)  .The T i m e s  23 ~ ~ r i l  1986, Lord J u s t i c e  May s a i d  a t  Page 1 0 -  , 
"L ' I 

of h i s  Judgment I 

"Although i n  t h e s e  c a s e s  where an  a p p l i c a t i o n  
i s  made t o  se t  a s i d e  Judgment o b t a i n e d  by 
d e f a u l t \ ,  it i s  f r e q u e n t l y  s a i d  t h a t  n o t  mere ly  
must a  de fence  on t h e  m e r i t  be shown, b u t  a l s o  
a  r e a s o n a b l e  e x p l a n a t i o n  f o r  t h e  d e l a y  and 
d e f a u l t , ,  I t h i n k  t h a t  t h e  p a s s a g e s  t o  which I 
have (do)  r e f e r r e d  from t h e  speeches  inEvans  
v.  Bart;lam, make it q u i t e  c l e a r  t h a t i t  i s  t h e  
f i r s t , ,  t h e  de fence  on t h e  m e r i t ,  which i s  o f  
t h e  prime impor tance ,  a t  l e a s t  i n  t h e  c a s e  o f a n  
i n t e r l o c u t o r y  judgment and t h a t  t h e  q u e s t i o n  
o f  d e l a y  i s  a  m a t t e r  which f a l l s  t o  be d e a l t  
w i t h  o n l y  s e c o n d a r y n -  



Dunn L . J .  c o n c u r r e d  by e x p r e s s i n g  s i m i l a r  
s e n t i m e n t s  a t  page 1 2  when he opened. . I n  
a p p l i c a t i o n  t o  se t  a s i d e  a  judgment I e n t i r e l y  
a g r e e  w i t h  my Lord t h a t  t h e  pr imary  c o n s i d e r a t i o n  
i s  whether  t h e r e  i s  a  d e f e n c e  on t h e  m e r i t  and  

I 
t h e  Judge s h o u l d  have c o n s i d e r e d  t h e  f i r s t  b e f o r e  
c o n s i d e r i n g  t h e  q u e s t i o n  of  d e l a y " .  

What does  a  "de fence  on t h e  m e r i t  means? 

A s  Lord Deaning Master  o f  t h e  Rowlsput it i n  t h e  c a s e  o f  Burns v 

(3 Kondel Lloyds Law Report 1971 VOL 1 a t  page 555. "That  does  n o t  mean 

t h a t  t h e  Defendant  must show a  good d e f e n c e  on t h e  m e r i t s .  H e  need I 

o n l y  show a  d e f e n c e  which d i s c l o s e s  an  a r g u a b l e  o r  t ~ i a b l s  i s s u e .  

I n  an  a c c i d e n t  c a s e ,  it i s  s u f f i c i e n t  i f  he shows t h a t  t h e r e  i s  a  

t r i a b l e  i s s u e  o f , c o n t r i b u t o r y  n e g l i g e n c e .  A p l e a  o f  c o n t r i b u t o r y  

n e g l i g e n c e ,  i f  s u c c e s s f u l  may reduce  t h e  damages g r e a t l y " .  

The Defendants  has  s t r o n g l y  urged t h a t  it has  a  d e f e n c e  which 

d i s c l o s e s  t r i a b l e  i s s u e s .  The p a r t i c u l a r s  of  b r e a c h  of  S t a t u t o r y  

C:' d u t i e s  a v e r  a s  forms "Faus ing a n d / o r  p e r m i t t i n g  t h e  P l a i n t i f f  t o  work 

i n  c o n d i t i o n s  which r e  i n  b r e a c h  of  S e c t i o n  8 4  and S e c t i o n  49 o f  B 
t h e ,  B u i l d i n g  O p e r a t i o n s  and work o f  Eng inee r ing  Construction ( s a f e t y  : 
Heal th  and Wel fa re )  R e g u l a t i o n s .  1 

1 
M r .  Graham f o r  t h e  ~ k f e n d a n t  s u b m i t t e d  t h a t  t h e  R e g u l a t i o n s  r e f e r r e d  I 

t o  above a r e  made under t h e  Factories. A c t  and t h a t i t i s m i s c o n c e d e  a s  none 

o f  t h e  work done by D e f e n d a n t ' s  Company c o u l d  c a u s e  it t o  be c a t e g o r i z e d .  

a  f a c t o r y .  So f a r  a s  t h e  judgment e x i s t ,  based  on t h e s e  s e c t i o n s  o f  r ,  
L '  o f  t h e  R e g u l a t i o n s ,  it i s  misconceived.  S e c t i o n  49 Supra d e a l s  

I w i t h  " l i f t i n g  a p p l i a n c e s "  such a s  p u l l i e s  and c r a n e s .  

I The s t a t e m e n t  of  c l a i m  a v e r r e d , t h a t  t h e  P l a i n t i f f  was "engaged 

i n  t h e  a c t  o f  r e p a i r i n g  a  welding p l a n t  ......... when he was i n j u r e d  

a s  a  r e s u l t  of  t h e  f a n  s t r i k i n g  h i s  hand . . . . . " .  
I 

D r .  Mena's med ica l  r e p o r t  s u g g e s t e d  t h a t  P l a i n t i f f  had s t a t e d  t h a t  

he r e c e i v e d  h i s  i n j u T i e s  when " h i s  r i g h t  hand had been c a u g h t  i n  a  

f a n  b e l t  w h i l s t  a t  work". 
! I 

\__J The proposed Defence' a s  e x h i b i t e d ,  prima f a c i e  d i s c l o s e d  s e v e r a l  

i s s u e s . o f  law and f a c t .  

I am t h e r e f o r e '  c o n s t r a i n e d  t o  a c c e p t  t h a t  Defendant  h a s  r a i s e d  

t r i a b l e  i s s u e  i n  t h a t  proposed d e f e n c e .  
I 

D e f e n d a n t ' s  a t , t o r n e y  i n  h i s  e f f o r t  t o  e x p l a i n  t h e  d e l a y  .in 

f i l i n g  a  d e f e n c e  w i t h i n  t h e  t i m e  s p e c i f i e d  by law s t a t e d  s imply  



"That w e  were n o t  p'ut i n  a  p o s i t i o n  t o  f i l e  a  d e f e n c e  w i t h i n  t h e  t i m e  
I 

, s p e c i f i e d  by law, hence I n t e r l o c u t o r y  Judgment i n  d e f a u l t  o f  d e f e n c e  

was e n t e r e d  a g a i n s t  t h e  d e f e n d a n t  on t h e  1 3 t h  day o f  Oc tober ,  1995. 1 
I 

1 

I 

M r .  Noel Gayle ,  and e n g i n e e r  employed a t  t h e  m a t e r i a l  t i m e  t o  t h e  

; D e f e n d a n t ' s  Company, i n  a n  a f f i d a v i t  s t a t e d  t h a t  t h e  P l a i n t i f f  had 

" S h o r t l y  a f t e r  t h e  a c c i d e n t "  a d v i s e d  him how he c o u l d  have r e c e i v e d  

h i s  i n j u r i e s  and t h a t  a t  t h e  t ime  ' t h e  motor on t h e  we ld ing  p l a n t  was 

C'' i n  mot ionw.  
1 

I 

T h i s  i n f o r m a t i o n  l e d  M r .  Gayle t o  come t o ' c o n c l u s i o n  a t  pa ragraph  6  
I I  

and 7  o f  h i s  a f f i d a v q t  t h a t  t h e  p l a i n t i f f  was t h e  a u t h o r  o f  h i s  own 
I 

w r o n g .  I f  t h e  Defendant  was i n  p o s s e s s i o n  o f  a l l  t h i s  i n f o r m a t i o n  
I I 

I from i t s  e n g i n e e r ,  why was it n e c e s s a r y  t o  have w a i t e d  u n t i l  one y e a r  

and s e v e n t e e n  days  a f t e r  Judgment i n  d e f a u l t  was e n t e r e d  a g a i n s t  . i 
I 

dd fendan t  t o  s t i r  i t d e l f  i n t o  a c t i o n ?  : 
I 

Jerome Gayle,  managing d i r e c t o r  of  d e f e n d a n t  company a s c r i b e d  

t h e  d e l a y  i n  f i l i n g  de fence  t o  t h e  f a c t  t h a t  t h e  P l a i n t i f f ' s  

I s u p e r v i s o r ,  a t  t h e j t i m e  of  t h e  a c c i d e n t  and who knew t h e  c i r c u m s t a n c e s  

of  t h e  a c c i d e n t  had L e f t  d e f e n d a n t ' s  employment and had o n l y  r e c e n t l y  
I 

been located. T h i s  was i n  h i s  a f f i d a v i t  sworn t o  on 23rd  A p r i l ,  1998. 

However, i n  h i s  a f k i d a v i t  sworn t o  on October  . 3 0 ,  1996,  Jerome Gayle 

made t h e  same s t a t e m e n t  t h a t  t h e  p l a i n t i f f ' s  s u p e r v i s o r  who knew o f  

t h e  c i r c u m s t a n c e s  bf t h e  a c c i d e n t  had l e f t  D e f e n d a n t ' s  employment 
o n l y  

and it w a s / p o s s i b l e  d e s p i t e  numerous e f f o r t s ,  t o  have l o c a t e d  him 

" w i t h i n  t h e  l a s t  two weeks". T h i s  t o  my mind t e l l s  a g a i n s t  t h e  

Defendant .  The s i n c e r i t y  o f  June  Gayle ' s a f f i d a v i t s ,  e s p e c i a l l y  on 

t h e  m a t t e r  of  t h e  h b s e n t  s u p e r v i s o r  i s  s a d l y  l a c k i n g .  

I c a n n o t  t h e r e f o r e '  a c c e p t  t h a t  t h e  Defendant  s u p p l i e d  a  s a t i s f a c t o r y  

e x p l a n a t i o n  f o r  i t s  d e l a y  i n  f i l i n g  t h e  Summons. 

D e s p i t e  t h e  f a c t  " t h a t  t h e  f i r s t  summons t o  s e t '  a s i d e  d e f a u l t  judgment 

was f i l e d  some one y e a r  and 17 days  a f t e r  judgment was i n  f a c t  e n t e r e d ,  
T' -\ 

j. -) a f t e r  s e v e r a l  d a t e s  b e f o r e  t h e  C o u r t ,  it had t o  be s t r u c k  o u t .  

M r .  Graham's e x p l a n a t i o n  was t h a t  "Because of  a n  o v e r s i g h t  i n  my 

, o f f i c e  t h e  m a t t e r  wa$ n o t  b rough t  t o  my a t t e n t i o n  n o r  was t h e  m a t t e r  

n o t e d  i n  t h e  f i r m ' s  $ o u r t  diary, and no Attorney-at-Law from my of  £ i c e  

a$t.ended Cour t  on t h a t  d a t e  t o  r e p r e s e n t  t h e  Defendant .  "Th i s  

e x p l a n a t i o n  i s  e s s e n t i a l l y  un impress ive .  



f 

Without  r e c i t i n g  t h e  d e t a i l s  of  t h e  D e f e n d a n t ' s  conduc t  i n  t h i s  
I it 

c a s e ,  I f i n d / r e p r e h e n s i b l e  t h a t  a f t e r  t h e  Judgment was e n t e r e d  on t h e  

1 3 t h  October  1995,  Defendant c o n t i n u e d  i n  s t u p o r ;  when a n  o r d e r  was 
I 

made on t h e  4 t h  October  1996,  Defendant  remained a s l e e p .  

I Not ice  o f  ~ s s e s s m e ' n t  o f  Damages was f i l e d  on 1st May I996 and f i x e d  

f o r  h e a r i n g  on t h e  5 t h  November 1996 - t h i s  n o t i c e  was s e r v e d  on 
I 
I 

D e f e n d a n t ' s  ~ t t o r n e ~ $ - a t - ~ a w  on 6 t h  August 1996. T h i s  f a i l e d  t o  
{, ---\, 

a r o u s e  t h e  Defendant .  
4 

P l a i n t i f f ' s  A t t o r n e y s '  l e t t e r  t o  D e f e n d a n t ' s  Attorneys-at-Law 
I 

d a t e d  t h e  1 0 t h  o f  ' ~ c k o b e r ,  1996 s e e k i n g  t h e i r  c o n s e n t  t o  Doctor  Mena's 
I 

medical1 r e p o r t  b e i n g ,  t enderbd  by c o n s e n t  a t  t h e  h e a r i n g  o f  t h e  

Assessment was i g n o r e d .  Consequently P l a i n t i f f ' s  A t t o r n e y s  d e c i d e d  

t o  and d i d  s e r v e  a  n o t i c e  of  i n t e n t i o n  t e n d e r e d  i n  e v i d e n c e  t h e  s a i d  
I 

medica l  r e p o r t .  T h i s  was on October  2 3 ,  1996. On t h e  a p p l i c a t i o n  o f  
I 

f -  I t h e  D e f e n d a n t ' s  Attorneys-at-Law t h e  Assessment of  Damages was 
L, 

ad journed  s i n e  d i e  on t h e  5 t h  day o f  November, 1996. 
I (  

Another  Not ice  of  Assessment was s e r v e d  on J a n u a r y  1 4 ,  1997 on 

D e f e n d a n t ' s  ~ t t o r n ' e ~ s - a t - ~ a w  and t h i s  was f i x &  f o r  h e a r i n g  on t h e  

1 7 t h  day o f  February ,  1997. 
I 

Next day ,  January  1 5 ,  1997,  D e f e n d a n t ' s  h t t o r n e ~ s - a t - ~ a w  s e r v e d  

a n o t h e r  summons t o  s e t  a s i d e  Judgment i n  D e f a u l t  of Defence,  which 

summons was d a t e d  ~ ~ r i l  .3O, 1996 and which was s u p p o r t e d  by Jerome 
--. 
( ' G a y l e ' s  a f f i d a v i t  sworn t o  on t h e  same d a t e s .  T h i s  summons, s e t  f o r  
\ I ' 

I 

h e a r i n g  on t h e  5 t d  dqy o f  February  1997,' was t h a t  day a d j o u r n e d  s i n e  

d i e  on D e f e n d a n t ' s  a p p l i c a t i o n ,  w i t h  t h e  days  c o s t s  awarded t o  
I 

P l a i n t i f f .  A f t e r t h e  r e - i s s u e d  summons t o  s e t  a s i d e  t h e  D e f a u l t  

Judgment was s t r u d k  o u t  on t h e  1 4 t h  J a n u a r y ,  11998, due t o  t h e  non- 
I I 

a t t e n d a n c e  of  D e f e n d a n t ' s  Attorneys-at-Law a t  C o u r t ,  t h e  P l a i n t i f f  

c o n t i n u e d  i n  h i s  e f f o r t  t o  have t h e  s a i d  Assessment o f  Damages 
I 

I 

proceed.  T h i s  was f i x e d  f o r  h e a r i n g  on t h e  23rd A p r i l ,  1998,  and 

(-11 s e r v e d  on D e f e n d a n t ' s  Attorneys-at-Law on March 1 2 ,  1998. 

On t h e  proposed d a t e  f o r  t h e  h e a r i n g  23rd A p r i l ,  1998,  M r .  
I 

John Graham f o r  t h e  Defendant  succeeded i n  c a u s i n g  t h e  m a t t e r  t o  be 

I aldjburned t o  t h e '  £01 owing day 24 th  A p r i l  1998 - t h e  Cour t  h a v i n g  
I 

b'een a d v i s e d  t h a t  s t e p s  were be ing  t a k e n  by t h e  Defendant  t o  s e t  

a s i d e  t h e  D e f a u l t  Judgment. 
I 

I 

I 



The P l a i n t i f f ' s  Att'orneys-at-Law were s e rved  w i t h  a  Summons t o  se t  

a s i d e  D e f a u l t  Judgment, d a t e d  23rd A p r i l ,  1998, which s e r v i c e  was 

e f f e c t e d  a t  8:25 a.m. on t h e  24 th  day o f  A p r i l  1998. Th i s  was se t  

f o r  h e a r i n g  on May ;7, 1998. 

"This  q u e s t i o n  o f  undue d e l a y  by a  de fendan t  i n  b r i n g i n g  h i s  

a p p l i c a t i o n  i s  alwa'ys r e l e v a n t "  f o r  P a t t e r s o n  J . A .  i n  Smith v .  Reeces 

P, SCCA NO. 9 4 / 9 4 .  By. p a r i t y  o f  r e a son ing  where d'elay i s  occas ioned  

L) by t h e  mach ina t ion  o f  t h e  de fence ,  a s  i n  t h e  i n s t a n t  c a s e ,  t h e n  it 

may be a  powerful  i n d i c a t o r  t h a t  t h e  Defendant  d i d  n o t  i n t e n d  t o  
I 

defend and has  a c t e d  w i thou t  bona f ide s .  

Pearson J ,  i n  Heigh v .  Heigh Chancery D iv i s i on  Volume X X X l  a s p .  482, 

"I have t h e  s t r o n g e s t  d i s i n c l i n a t i o n ,  a s  I 
b e l j e v e  every  o t h e r  Judge h a s ,  t h a t  any 
c a s e  shou ld  be dec ided  o t h e r w i s e  t h a t  upon 
it ryerits. But t h i s  o r d e r  would i n t r o d u c e d  
t o  p r even t  p l a i n t i f f s  and de f endan t s  from 
d e l a y i n g  cause s  by t h e i r  neg l i gence  o r  
w i l f u l n e s s " .  

The i n s t a n t  c a s e  i s  a i s t u d y  o f  d e f e n d a n t ' s  e f f o r t s  on d e l a y i n g  t h i s  

p a r t i c u l a r  c ause .  

I I must t h e r e f o r e  i n  a s s e s s i n g  t h e  J u s t i c e  of  t h i s  c a s e  t a k e  i n t o  

accoun t  t h e  Defendan t ' s  conduc t ,  t h e  absence  of  bona f ide s  and t h e  

' u s e  made o f  t h e  p roce s s  o f  t h i s  Cour t  t o  f r u s t r a t e  t h e  p l a i n t i f f ' s  

' e f f o r t  a t  r e a p i n g  t h e  Judgment he o b t a i n e d  on October 13 ,  1995. 

(:I I 

Consequently I d i s m i s s  t h i s  Summons w i t h  c o s t s  t o  t h e  P l a i n t i f f  

t o  be agreed  o r  i f  n o t  t o  b e ' t a x e d .  

Leave t o  appea l  g r an t ed .  


