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John V a s s e l l  & M i s s  Smal l  i n s t r u c t e d  by Dunn Cox & O r r e t t  f o r  C: Secondand Defendant .  ' 
I 

Heard: January  8 ,  10 ,  11, 12 ,  A p r i l  23,  24,  
25,  October  28,  29 ,  30,  31 ,  1996; 
February  24, 25, 26,  27, & A p r i l  1 8 ,  

LANGRIN, J .  

The p l a i n t i f f  a s  t h e  s u c c e s s o r  i n  t i t l e  o f  D r .  w h i t e  c l a i m s  

a g a i n s t  t h e  f i r s t  de f endan t  s p e c i f i c  performance o f  an  agreement 

made between h imse l f  and t h e  f i r s t  de f endan t  on t h e  5 t h  J anua ry  1988 

i n  r e s p e c t  o f  n i n e t y - f i v e  a c r e s  of  l and .  The p l a i n t i f f  a l s o  c l a i m s  

damages i n  a d d i t i o n  t o  o r  i n  l i e u  o f  s p e c i f i c  performance a g a i n s t  

t h e  f i r s t  de f endan t .  

The p l a i n t i f f  a l s o  made t h e  fo l l owing  c l a i m  a g a i n s t  t h e  
I 

second de f endan t .  

A d e c l a r a t i o n  t h a t  t h e  s a i d  l a n d s  a r e  h e l d  i n  t r u s t  by t h e  
1- ,'- -- 

1,' I ..-/ second de f endan t  on b e h a l f  o f  t h e  p l a i n t i f f .  A l t e r n a t i v e l y ,  t h a t  

1 a l l  c r o p s  growing on t h e  l a n d s  when t h e  second d e f e n d a n t  took  

1 p o s s e s s i o n  t h e r e o f  t h a t  were p l a n t e d  by t h e  p l a i n t i f f ,  c o n s t i t u t e  

I 

I 
an e q u i t a b l e  i n t e r e s t  i n  t h e  s a i d  l a n d s  on b e h a l f  o f  t h e  p l a i n t i f f .  

I An o r d e r  t h a t  t h e  secohd det fendant  accoun t  t o  t h e  p l a i n t i f f  f o r  a l l  

! such p roceeds .  An o r d e r  under  S e c t i o n  459 o f  t h e  J u d i c a t u r e  ( C i v i l  

11 Procedure  Code) law t h a t  t h e  second de f endan t  p r e s e r v e  and g i v e  

1 
/ I ) ?  

I I 



account  o f  a l l  c r o p s  which were growing on t h e  l a n d s  a t  t h e  t i m e  

when t h e  second defendan t  took  pos se s s ion  t h e r e o f  pu r suan t  t o  a  

i 11' 
Court  o r d e r .  

I 

I A s h o r t  summary o f  t h e  f a c t s  r e l e v a n t  t o  t h e  d i s p u t e  a r e  

I 

s t a t e d  a s  fo l lows :  

C The f i r s t  de fendan t  was t h e  e x e c u t r i x  o f  t h e  e s t a t e  o f  t h e  

l a t e  Lorenzo and M i m i l i  Hermintrude ~ h i r l e y .  She was t h e  p e r s o n a l  
I 

r e p r e s e n t a t i v . e  o f  t h e  S h i r l e y s .  I n  1985 she  e n t e r e d  i n t o  a  c o n t r a c t  

t o  s e l l  t h e  l a n d s  t o  t h e  second defendan t .  A f t e r  s i g n i n g  an agreement 

w i th  t h e  second de fendan t ,  bo th  de fendan t s  had a d i s p u t e  o v e r  t h e  

number o f  acres of  l and  be ing  s o l d .  The a t t o r n e y s  a c t i n g  f o r  t h e  

f i r s t  de fendan t  pu rpo r t ed  t o  c a n c e l  t h e  sa le  w i t h  t h e  second de fendan t  

and t h e  matter ended up i n  Cour t .  

I n  t h e  meantime D r .  w h i t e  heard  t h a t  t h e  f i r s t  de f endan t  had 

c o f f e e  l a n d s  f o r  sale.  H e  went t o  t h e  f i r s t  de f endan t  and e n t e r e d  

i n t o  an  agreement t o  purchase  t h e  s a i d  l ands .  When he  e n t e r e d  i n t o  

t h e  agreement he w a s  n o t  t o l d  t h a t  t h e r e  had been an  ea r l i e r  pu rchase r  

o f  t h e  l and .  

D r .  White proceeded t o  p l a n t  c o f f e e  on 60 acres o f  t h e  l a n d  

and by November 1993 had reaped  two c rops .  

A s p a t e  o f  l i t i g a t i o n  r e l e v a n t  t o  t h i s  d i s p u t e  occu r r ed  i n  

t h i s  matter and it i s  i n s t r u c t i v e  t o  r e f e r  t o  t h e s e  e v e n t s i n  o r d e r  

t o  show t h e  i n t e n s i t y  o f  t h e  l i t i g a t i o n :  

SUMMARY OF THE CHRONOLOGICAL SEQUENCE OF LITIGATION I N :  

SUIT N0.E.160 OF 1987 

E R I C  CLIVE ROBINSON V. DULCIE ERMINE TULLY (Execu t r i x  o f  E s t a t e s  o f  
C Y R I L  LORENZO SHIRLEY, deceased and MIMILI  ERMINTRUDE SHIRLEY, deceased)  

SUIT NO. C.L.  R.149 OF 1992 

ERIC CLIVE ROBINSON V. DULCIE ERMINE TULLY (Execu t r i x  o f  t h e  E s t a t e s  
CYRIL  LORENZO SHIRLEY, deceased)  AND MIMILI ERMINTRUDE SHIRLEY deceased)  

SUIT NO. C.L.  B . 2 1 2  OF 1995 

BLUE HAVEN ENTERPRISES LIMITED V. DULCIE ERMINE TULLY ( E x e c u t r i x  o f  
t h e  E s t a t e s  o f  C Y R I L  LORENZO SHIRLEY, deceased and MIMILI  ERMINTRUDE 
SHIRLEY, deceased)  and ERIC CLIVE ROBINSON. 



. ' DATE 
I 

STEPS TAKEN 

I November 14, 
1985 

C, 
May 22, 1987 

May 22, 1987 

August 3, 1988 

C'I 
January 9, 1989 

January 10/11, 
1989 

April 6, 1992 

July 13, 1992 

July 13, 1992 

September 10, 
1992 

December 21, 

December 29, 
1993 

January 13, 1993 

(Agreement for Sale between Eric Clive Robinson 
and Dulcie Tully in relation to property at 
Shirley Castle signed) 

(qispute arises in relation to abatement of 
purchase price due to material discrepancy in 
acreage) 

(Robinson's Attorneys, DCO & A, tender abated 
purchase price) 

~enhor's Attorney returned abated purchase 
price and Agreement for Sale purportedly 
cancelled I 

Clive Robinson files Originating Summons 
supported by Affidavit of Clive Robinson 
Suit N0.E. 160 of 1987 

' ~ u l l ~  files Summons to Dismiss Action for want 
of Prosecution and Affidavit of Reginald Fraser 
in Support disclosing the existence of another 
contract to sell the same land 

Gordon J, dismissed Summons to dismiss Origina- 
ting Summons 

Robinson obtains Final Order on Originating 
Summons from Gordon J. containing Declaration 
that he is entitled to an abatement of the 
purchase price and also an injunction prohibit- 
ing any dealing with the land other than pursuant 
to the contract with Robinson 

Tully files Notice and Grounds of Appeal against 
Order on Originating Summons 

Appeal filed by Tully dismissed by Court of 
Appeal. 

,~Tully files Petition for Special leave to 
Privy Council against Order for declaration 
but not injunction 

Robinson files 2nd Suit - C.L. R149 of 1992 
Application for Summary Judgment made in this 
suit. 

Robinson files Relisted Summons for Summary 
Judgment and ~ffidavit of Clive Robinson sworn 
to on the 5th day of October 1992 in support, 

Tully files Summons for leave to file Defence 
out of Time, and Affidavit of Dulcie Tully in 
suppart revealing that contract made with 
Dr. White and that he was put into possession 

Final Judgment of Edward J, on application for 
Summary Judgment granting Specific Performance 
and vacant possession to Clive Robinson made. 
Order stayed pending Appeal in Suit No. El67 
of 1987 to Privy Council 



I .  February 2 ,  1993 Tu l ly  f i l e s  Not ice  and Grounds o f  Appeal 
a g a i n s t  t h e  Judgment o f  Edwards J .  i n  
s u i t  No. C.L. R149/92 

March 1 0 ,  1993 T u l l y ' s  p e t i t i o n  t o  Pr ivy  Counci l  i n  S u i t  
I No. C.L. El60 d i smissed  

September 30, 1993 , Order f o r  S tay  o f  Execution of t h e  Order 
f o r  Summary Judgment i n  S u i t  C.L. R149/92 
d i scharged .  

January 11, 1994 W r i t  o f  Possess ion  i s s u e d  

January 18,  1994 @ l i v e  Robinson Put  i n  posses s ion  

January 2 1 ,  1994 Enid Lois  White f i l e s  Not ice  o f  Motion t o  
i n t e r v e n e  and be added ah Defendant and 
a f f i d a v i t  o f  Enid Lois  White f i l e d  d e t a i l i n g  
t h e  c la im of D r .  White who by then  had been 
possess ion .  

January 27, 1994 En,id Whi te ' s  Motion t o  i n t e r v e n e  d i smissed  
by Order of  E l l i s  J. 

February 1, 1994 Enid White f i l e s  ~ o t i c e  and Grounds o f  Appeal 
a g a i n s t  t h e  Order o f  E l l i s  J. 

C " May 10 ,  1994 

May 26, 1994 

June 3 ,  1994 

June 13 ,  1994 

June 2 4 ,  1994 

June 30,  1994 

J u l y  5 ,  1994 

August 5 ,  1994 

S u i t  No. C.L. B 2 1 2  of  1994 f i l e d  by Blue Haven 
E n t e r p r i s e s ,  nominee of D r .  White, a g a i n s t  
Dulcie Tu l ly  and C l ive  Robinson 

Blue Haven E n t e r p r i s e s  o b t a i n s  Ex-parte Order 
on a p p l i c a t i o n  t o  r e s t r a i n  C l i v e  Robinson from 
d i spos ing  o f  t h e  land  and t o  p re se rve  and main- 
t a i n  t h e  c rops  f o r  a pe r iod  of  10 days  from 
H a r r i s  J. (Ag. ) 

Appearance f i l e d  by DCO & A f o r  2nd Defendant,  
C l ive  Robinson i n  S u i t  No. C.L. B 2 1 2  of  1994 

~ ~ 1 1 ~ ' ' s  Appeal t o  Court  o f  Appeal a g a i n s t  
Order f o r  Summary Judgment i n  S u i t  No. El67 
o f  1987 d i smissed  

I 

Robinson f i l e s  Summons $0 vary  Order o f  
Edwards J .  and ~ f f i d a v i t  of  Winston John V a s s e l l  
sworn t o  on June 2 4 ,  1994, a s  it i s  d i scove red  
t h a t  a r e g i s t e r e d  t i t l e  had a l r e a d y  been 
ob ta ined  by Tu l ly  and n e i t h e r  Robinson, nor  
t h e  Court  had been advised  o f  same 

Order made by Edward J. i n  S u i t  No. C.L. R149/92 
on Summons t o  va ry  h i s  p rev ious  Order d i r e c t i n g  
t h e  R e g i s t r a r  o f  T i t l e s  t o  c a n c e l  p rev ious  
C e r t i f i c a t e  o f  T i t l e s  and i s s u e  new one i n  t h e  
name of Robinson 

' Order made f o r  payment i n t o  Court  o f  purchase  
p r i c e  i n  C.L. ~ 1 4 9 / 1 9 9 2  and aba t ed  purchase  
p r i c e  pa id  i n  

T rans fe r  s e n t  t o  R e g i s t r a r  o f  T i t l e s .  
R e g i s t r a r  o f  T i t l e s  r e t u r n s  T r a n s f e r  due t o  
Caveat f i l e d  by D r .  White Agains t  t h e  T i t l e  

R e g i s t r a r  r e f u s e s  t o  i s s u e  t i t l e  i n  t h e  name 
o f  C l ive  Robinson 



November 2 ,  I Defence o f  2nd Defendant ,  C l i v e  Robinson i n  
1994 3 rd  S u i t  No. C.L. B212/94 f i l e d  

March 1 4 ,  1995 Summons on b e h a l f  o f  Blue Haven E n t e r p r i s e s  
t a  p r e v e n t  t h e  R e g i s t r a r  o f  T i t l e s  from 
c a n c e l l i n g  p r e v i o u s  t i t l e  and i s s u i n g  a  new 
one suppo r t ed  by A f f i d a v i t  o f  ~ n i d  w h i t e  d a t e d  
March 1 4 ,  1995 and a f f i d a v i t  o f  C l i v e  Robinson 
i n  o p p o s i t i o n  f i l e d  

.- A p r i l  27 1995 No o r d e r  made on t h a t  Summons o t h e r  t h a n  f o r  C: speedy t r i a l  
I 

A p r i l  27, 1995 Robinson f i l e s  Summons and a f f i d a v i t  o f  C l i v e  
Robinson and W. J. V a s s e l l  i n  s u p p o r t  o f  
~ p p l i c a t i o n  t o  remove Caveat  

May 30,  1995 

June  9 ,  1995 

J u l y  21,  1995 

Order made by Bingham J. removing c a v e a t  and 
i n s t r u c t i n g  R e g i s t r a r  o f  T i t l e s  t o  c a n c e l  
p r ev ious  T i t l e  and i s s u e  new one i n  t h e  name 
o f  Cl i ,ve  Robinson. 

A p p l i c a t i o n  f i l e d  on b e h a l f  o f  Blue Haven 
E n t e r p r i s e s  i n  t h e  Cour t  o f  Appeal a g a i n s t  
t h e  Order o f  Bingham J. removing c a v e a t  

Ma t t e r  hea rd  i n  Chambers and a p p l i c a t i o n  
d i smi s sed  

R e g i s t e r e d  ~ i t l e  i s s u e d  t o  C l i v e  Robinson. 
1 

Plead inqs  

I n  t h e  s t a t emen t  o f  c l a i m  t h e  p l a i n t i f f  a l l e g e s  t h a t  p u r s u a n t  
I I 

t o  t h e  s a i d  agreement on t h e  29 th  September 1988, M r .  Reg ina ld  F r a s e r ,  

t h e  a t t o r n e y  w i t h  t h e  C a r r i a g e  o f  S a l e  add re s sed  a  l e t te r  t o  D r .  White 

p l a c i n g  him i n  p o s s e s s i o n  o f  t h e  s a i d  p r o p e r t y .  The p l a i n t i f f  

con t i nued  t h e  c u l t i v a t i o n  o f  h i s  c o f f e e  and i n  o r  abou t  1992 w h i l s t  

t h e  s a i d  D r .  White was n o t  on t h e  p remises ,  t h e  second d e f e n d a n t  

l e f t  a  message t o  s ay  t h a t  he  d i d  n o t  l i k e  how t h e  s a i d  D r .  w h i t e  

was c u l t i v a t i n g  t h e  d rope+ty .  On t h e  2 1 s t  September,  1992, Reg ina ld  

F r a s e r  wro te  a  l e t t e r  t o  D r .  White in fo rming  him t h a t  a n o t h e r  pe r son  

had e n t e r e d  i n t o  a n  agreement t o  purchase  t h e  s a i d  p r o p e r t y .  

I I \ l l  
By pa ragraph  15 it is  a s s e r t e d  among o t h e r  t h i n g s  t h a t  t h e  p l a i n t i f f  

I having been l e t  i n t o  p o s s e s s i o n  th rough  t h e  s a i d  D r .  White it became 

a  buyer  i n  p o s s e s s i o n  o f  t h e  p r o p e r t y  and hav ing  embarked upon t h e  

c u l t i v a t i o n  o f  c o f f e e  and changed t h e  whole n a t u r e  o f  t h e  l a n d  i s  

e n t i t l e d  t o  have t h e  f e e  s imple  a b s o l u t e  t r a n s f e r r e d  t o  it on  t h e  
I 



ground t h a t  i t s  i n t e $ e s t  supe r sedes  a l l  o t h e r s .  The p l a i n t i f f  w i l l  

a l s o  s ay  t h a t  t h e  second de f endan t  h o l d s  t h e  l and  on R e s u l t i n g  T r u s t  

f o r  t h e  p l a i n t i f f .  

By t h e  de f ence  o f  t h e  f i r s t  de f endan t  it i s  a l l e g e d  a t  

pa ragraph  6 t h a t  s h e  had r e s c i n d e d  t h e  c o n t r a c t ,  between h e r s e l f  

and t h e  second de f endan t  who had n o t  pursued h i s  l e g a l  remedy and 

having r e g a r d  t o  h i s  d e l a y  and a c t i n g  upon independen t  l e g a l  a d v i c e  

t h e  second de f endan t  hadtabandoned any r i g h t s  he  may have '  had. 

The second de f endan t  a t  pa ragraph  6 a l l e g e s  t h a t  s h o r t l y  

a f t e r  t h e  p l a i n t i f f  commenced c u l t i v a t i o n  o f  c o f f e e  on t h e  l a n d ,  

he  was made aware by t h e  second de f endan t  o f  t h e  l a t t e r ' s  r i g h t  

i n  t h e  l and  p u r s u a n t  t o  agreement f o r  s a l e  w i t h  t h e  f i r s t  d e f e n d a n t  

C': and p u r s u a n t  t o  an  o r d e r  o f  t h e  Supreme Cour t .  Pa ragraph  1 1 A  s t a t e s  

t h a t  on t h e  2 1 s t  J u l y  1995 t h e  second de f endan t  was r e g i s t e r e d  under  

t h e  R e g i s t r a t i o n  o f  T i t l e s  A c t  a s  p r o p r i e t o r  o f  t h e  s a i d  l and  a t  

Volume 1278 F o l i o  155 o f  t h e  R e g i s t e r  Book o f  T i t l e s .  

I t u r n  now t o  a  c o n s i d e r a t i o n  o f  t h e  ev idence  i n  r e l a t i o n  

t o  t h e  r e l e v a n t  i s s u e s .  

M r .  ~ o b i n s o n " t e s t i f i e d  t h a t  he  i s  t h e  r e g i s t e r e d  p r o p r i e t o r  
I I 

o f  l a n d s  r e g i s t e r e d  a t  Volume 1278 F o l i o  155 s i n c e  2 1 s t  J u l y ,  1995. 

H e  purchased l a n d s  from M r s .  T u l l y  i n  1985. There  w a s  an  agreement 

f o r  s a l e .  I n  1985 when he purchased t h e  l and  it was i n  r u i n a t e  and 

he i n t ended  t o  s t a r t  p l a n t i n g  75 a c r e s  o f  c o f f e e .  There was l i t i g a -  

t i o n  between h imse l f  and M r s .  T u l l y  i n  r e s p e c t  o f  t h e  agreement f o r  

s a l e  and it was 2  weeks a f t e r  t h e  o r d e r  o f  Gordon J. i n  J anua ry  1989 

t h a t  he  v i s i t e d  t h e  ' p ropdr ty  where he observed t h a t  someone had j u s t  

C begun p l a n t i n g  c o f f e e .  H e  wanted t o  s t o p  anyone from p l a n t i n g  c o f f e e  

I 
on t h e  l and .  H e  saw one M r .  D i l l o n  on t h e  p r o p e r t y  whom he asked  

I 1 \ll who was p l a n t i n g  t h e  c o f f e e .  M r .  D i l l o n  s a i d  he  d i d  n o t  know. 
I 

, M r .  Robinson t e s t i f i e d  t h a t  he t o l d  him t h a t  what t h e y  were do ing  

I 

i s  i l l e g a l  because  t h e r e  was a  Cour t  o r d e r  making him t h e  owner o f  

t h e  l and .  M r .  D i l l o n  r e f u s e d  t o  g i v e  h i s  employer ' s  name and 

I 



M r .  Robinson asked him t o  g i v e  h i s  employers a  n o t e .  Robinson 

wrote  a  n o t e  i n c l u d i n g l h i s  t e l ephone  number and a d d r e s s  and r e q u e s t e d  

him t o  g i v e  t h e  n o t e  t o  h i s  employer. The c o n v e r s a t i o n  w i t h  

M r .  D i l l o n  l a s t e d  abou t  h a l f  an  hour.  About one month l a , t e r  he  
I 

r e t u r n e d  t o  t h e  p r o p e r t y  and spoke t o  M r .  D i l l o n  who s a i d  he  had 

d e l i v e r e d  t h e  message t o  D r .  whi te .  Robinson s a i d  he never  hea rd  

from D r .  w h i t e  and he  would have expec ted  l4S.s.. T u l l y  t o  inform 

D r .  w h i t e  o f  t h e  l i t i g a t i o n  i n  t h e  c a s e .  

I n  February  1993 he  d e l i v e r e d  a  l e t te r  w r i t t e n  by h i s  At to rney  

t o  D r .  White. ~ o b i n s o n  admi t ted  t h a t  he found 33 a c r e s  o f  c o f f e e  

on t h e  l a n d  when he took pos se s s ion .  

Between January  18 ,  1994 and J u l y  31, 1994 he  reaped  225 boxes 

o f  c o f f e e .  

c- I 

When he r e c e i v e d  t h e  Order o f  Summary judgment from t h e  

Cour t  i n  December 1993 he a g a i n  went t o  M r .  D i l l o n  D r .  Whites foreman 

on t h e  p r o p e r t y  w i t h  t h e  ' o rde r  and spoke t o  him b u t  he s a i d  he 

worked f o r  D r .  White and n o t  f o r  him. I n  January  95 t h e  B a i l i f f  

was g iven  t h e  Order t o  t a k e  pos se s s ion  o f  p rope r ty .  

M r s .  Enid White,  a  p a r t y  t o  t h e  s a l e  agreement t e s t i f i e d  

t h a t  h e r  husband and h e r s e l f  s t a r t e d  p l a n t i n g  c o f f e e  i n  1989. 

There w e r e  4 4 4  a c r e s  o f  c o f f e e  p l a n t e d  by them. I n  1990 314 a c r e s  

w e r e  p l a n t e d  and f i n a l l y , i n  1991 t e n  a c r e s  w e r e  p l a n t e d .  

M r s .  T u l l y  had n o t  informed D r .  White t h a t  t h e  p r o p e r t y  was 

s o l d  t o  anyone else. 

John Ross, an  a t t o r n e y  a t  law, t e s t i f i e d  t h a t  he  r e p r e s e n t e d  

I 

D r .  White i n  r e s p e c t  of  t h e  purchase  o£ t h e  p r o p e r t y .  A f t e r  t h e  

survey o f  t h e  l a n d  was completed h i s  c l i e n t  was g r a n t e d  a  l e t te r  
'( 
I-- of  pos se s s ion  o f  t h e  p rope r ty .  The l e t t e r  was d a t e d  21sk  geptember, 

1988. Subsequent ly  he r e c e i v e d  communication from M r .  Reginald  F r a s e r ,  

t h e  Vendor ' s  ~ t t o r n e ;  a t  Law, s t a t i n g  t h a t  a  Cour t  o r d e r  p reven ted  

him from conc lud ing  t h e  c o n t r a c t  w i t h  h i s  c l i e n t .  M r .  Ross lodged 

a  c a v e a t  a g a i n s t  t h e  t i t l e  t o  p r o t e c t  h i s c l i e n t ' s c o n t r a c t .  M r .  Ross 

s t a t e d  t h a t  i f  t h e  e x i s t e n c e  o f  t h e  p r ev ious  p roceed ings  had been 



disclosed to him he woLld have advised his client not to take 

possession of the property. Mr. Fraser, ~ t t o r n e ~  at Law represented 

the Vendor in the sale of the land. When the agreement was signed 

there was no registered title for the land and the only documents 

in respect of the land were receipts. There was a transfer which 

was not registered in the name of the second purchaser because by C; 
then there was a Court of Appeal judgment allowing the appeal of 

the first purchaser. 

I cannot find as a fact, on the evidence before me, that 

Dr. White, or Mrs. White, would not have embarked on planting the 

coffee if they had been told that there was litigation involving 

a previous sale of the said land. Mrs. White, who testified on 

behalf of the plaintiff, has not troubled herself to say whether 

or not she would have done so. This of course is not surprising, 

since no real challenge was made to Robinson's evidence concerning 
I 

the message he sent to Dr. White in January 19,89 by way of Mr. Dillon, 

Dr. White's farm manager, informing Dr. white of Robinson's ownership 

of the land when the coffee planting had commenced. 

My findings of fact are therefore: 

1. That when Robinson purchased the land there was no prior 

purchaser. 

2.  That ~obinson'had ho actual or constructive knowledge of the 

subseqent sale of the lands, nor had he wilfully shut his 

eyes to the obvious or wilfully and recklessly failed to 

make such enquiries as an honest and reasonable man would make. 

Indeed Robinson obtained an injunction on January 10, 1989 

restraining Tully from dealing with the land other than 

pursuant to the contract with Robinson. 

That in January, 1989 when the planting of coffee had commenced 

Robinson informed  illo on, Dr. White's farm manager of his 

ownership of the land and sent a note to Dr. white informing 

him of this situation., This information was related to Dr. White. 



I I 

M r .  'Codl in 's  submissions f o r  t h e  p l a i n t i f f  a g a i n s t  t h e  second 

defendant  w e r e  e s s e n t i a l l y  f o u r f o l d .  

F i r s t l y ,  t h a t  t h e  ins t rument  s igned  by t h e  f i r s t  and second 

defendants  i n  1985 i s  a  deed and should t h e r e f o r e  have been recorded 

a s  r equ i r ed  by Record of Deeds, W i l l s  and Letters P a t e n t  Act. 

The f a i l l u r e  of  t h e  second defendant  t o  record  h i s  deed o p e r a t e s  

a s  a  p e r p e t u a l  b a r  a g a i n s t  t h e  second defendant  and t h e  rest of  

t h e  world. By v i r t u e  of s e c t i o n  2  of  t h e  Act t h e  land  passed t o  

t h e  p l a i n t i f f  on t h e  5 t h  January 1988. 

Secondly,  t h e  q u e s t i o n  of  p r i o r i t y  of  i n t e r e s t s  must be 

determined i n  favour of  t h e  p l a i n t i f f  s i n c e  t h e  f i r s t  pu rchase r  

f a i l e d  t o  r eco rd  h i s  i n t d r e s t  and allowed t h e  'vendor t o  come o u t  

i n t o  t h e  world t o  dece ive  o t h e r s  t o  t h i n k  t h a t  t h e  land  was f r e e .  

T h i r d l y ,  t h e  a p p l i c a t i o n  of  t h e  Rule i n  Ramsden v.  Dyson 

(1866) LR. H.L. 129 favours  t h e  p l a i n t i f f .  Having been p u t  i n  

possess ion  of t h e  land a f t e r  paying h i s  d e p o s i t  he was e n t i t l e d  t o  

be under an e x p e c t a t i o n  c r e a t e d  and encouraged by t h e  l a n d l o r d  t h a t  

he s h a l l  have a  c e r t a i n  $ n t e r e s t  i n  t h e  land.  

Four th ly ,  t h e  p rope r ty  i s  he ld  on r e s u l t i n g  t r u s t  by t h e  

second defendant  f o r  t h e  p l a i n t i f f ,  because t h e  p rope r ty  came i n t o  

t h e  hands of  t h e  second defendant  i n  such c i rcumstances  t h a t  e q u i t y  

compels him t o  hold it on beha l f  of  t h e  p l a i n t i f f .  

The p o i n t s  which a r i s e  f o r  d e c i s i o n  t h e r e f o r e  a r e  t hese :  

(1) Is t h e  second d e f e n d a n t ' s  agreement f o r  s a l e  

vo id  f o r  want of r e g i s t r a t i o n ?  

( 2 )  I s ' t h e  q u e s t i o n  of  p r i o r i t y  of  i n t e r e s t  t o  be 

determined i n  favour  of t h e  p l a i n t i f f ?  

( 3 )  Does t h e  r u l e  i n  Ramsden v. Dyson apply? 

( 4 )  Should t h e  p rope r ty  be he ld  on Resu l t i ng  T r u s t  

f o r  t h e  p l a i n t i f f ?  I 

The m o s t  formidable  argument made a g a i n s t  t h e  p l a i n t i f f  i s  t h a t  

t h e  second defendant  i s  t h e  r e g i s t e r e d  owner of  t h e  p rope r ty  and 

I 



e n j o y s  i n d e f e a s i b i l i t y  o £  t i t l e  under  t h e  R e g i s t r a t i o n  o f T i t l e s  

A c t .  M r .  V a s s e l l ,  Counsel  f o r  t h e  second de f endan t  submi t t ed  w i t h  

much f o r c e  and c l a r i t y  t h a t  S e c t i o n s  68,  7 0  and 191 o f  t h e  R e g i s t r a -  

t i o n  o f  T i t l e s  A c t  and t h e  i n t e r p r e t a t i o n  o f  t h o s e  s e c t i o n s  adop ted  

by t h e  Cour t  o f  Appeal i n  Nunes & Appleton H a l l  Limi ted  v .  Wi l l i ams  

e t a 1  (1985) 22  JLR 348 s u p p o r t  t h a t  view. H e  f u r t h e r  submi t s  t h a t  

no f r aud  h a s  been a l l e g e d  o r  proven and none i n  f a c t  cou ld  be a l l e g e d  

s i n c e  t h e  second d e f e n d a n t ' s  t i t l e  r e s u l t e d  from t h e  e x e r c i s e  o f  t h e  

power o f  t h e  Cour t  under  S e c t i o n  158 o f  t h e  ~ e g i s t r a t i o n  o f  ~ i t l e s  

A c t  and i s  suppo r t ed  by judgments o f  t h e  Supreme C o u r t ,  t h e  Cou r t  o f  

Appeal and t o  an  e x t e n t  t h e  P r ivy  Counc i l .  

I a c c e p t  t h e s e  submiss ions  by M r .  V a s s e l l  on t h e  i n d e f e a s i b i l i t y  

o f  t h e  r e g i s t e r e d  t i t l e  o f  t h e  second de f endan t  and i t s  immunity from 

a t t a c k  by a d v e r s e  c l a i m a n t s  and on t h i s  ground a l o n e  t h e  p l a i n t i f f ' s  

c l a i m  f o r  t h e  l and  a g a i n s t  t h e  second de f endan t  f a i l s .  

R e g i s t r a t i o n  o f  i n t e r e s t s  i n  Unreq i s t e r ed  Land 

I now t u r n  t o  t h e  f i r s t  i s s u e  i n  t h e  c a s e  which concerns  

t h e  Records o f  Deeds, W i l l s  and L e t t e r s  P a t e n t  A c t .  S e c t i o n  6  o f  

I 

t h e  A c t  s t a t e s  a s  under :  I 

"6. A l l  and eve ry  deed o r  deeds  which s h a l l  
be  made o r  execu ted  w i t h i n  t h i s  I s l a n d  f o r  
any l a n d s ,  tenements ,  o r  he r ed i t amen t s  what- 
s o e v e r  s h a l l  b e  d u l y  proved o r  acknowledged, 
and r eco rded ,  w i t h i n  n i n e t y  days  a f t e r  t h e  
d a t e  o r  d a t e s  of  such deed o r  deeds ,  o t h e r -  
w i s e  t o  s t a n d  vo id  and o f  no e f f e c t  a g a i n s t  
a l l  o t h e r  p u r c h a s e r s  o r  mortgagees  bona f ide  
f o r  v a l u a b l e  c o n s i d e r a t i o n  o f  t h e  s a i d  l a n d s ,  
tenements  o r  he r ed i t amen t s ,  who s h a l l  d u l y  
p rove  and r e c o r d  t h e i r  deeds  w i t h i n  t h e  t i m e  

, p r e s c r i b e d  by t h i s  A c t  from t h e  d a t e s  o f  
t h e i r  r e s p e c t i v e  deeds . "  

I 

S i n c e  t h e  l a n d s  w e r e  u n r e g i s t e r e d  t h e  p r o v i s i o n s  o f  t h e  

R e g i s t r a t i o n  o f  T i t l e s  A c t  e n a b l i n g  t h e  lodg ing  o f  c a v e a t  were n o t  

a v a i l a b l e  t o  t h e  second de f endan t  a t  any t i m e  between t h e  t i m e  he  

a c q u i r e d  h i s  i n t e r e s t  i n  1985 and when t h e  p l a i n t i f f  a c q u i r e d  i t s  

i n t e r e s t  i n  1988. The arguments advanced by t h e  p l a i n t i f f  t o  t h e  

e f f e c t  t h a t  t h e  Records o f  Deeds, w i l l s  and P a t e n t  A c t  r e q u i r e d  t h a t  



t h e  Agreement f o r  S a l e  shou ld  be  r e g i s t e r e d  i s  misconceived.  

The act r e q u i r e s  t h e  r e g i s t r a t i o n  o f  a  conveyance p a s s i n g  t h e  l e g a l  

e s t a t e  i n  u n r e g i s t e r e d  l a n d .  I t  does  n o t  d e a l  w i t h  r e g i s t e r i n g  

some lesser e q u i t a b l e  i n t e r e s t  o r  l o d g i n g  a  c a u t i o n  i n  r e l a t i o n  t o  

such  i n t e r e s t .  S e c t i o n  2 o f  t h e  A c t  p r o v i d e s  t h a t  deeds r e c o r d e d  

w i t h i n  t h r e e  months a f t e r  e x e c u t i o n  i s  v a l i d  t o  p a s s  
l 

f r e e h o l d  w i t h -  

o u t  l i v e r y ,  s e i s i n  a t t o r n m e n t  o r  any o t h e r  a c t  o r  ceremony. 

I n  my view t h e  r e l e v a n t  i n s t r u m e n t  i s  n o t  a  deed and t h e r e -  

f o r e  t h e  s e c t i o n  h a s  no d p p l i c a t i o n  t o  t h e  i n s t a n t  c a s e .  

P r i o r i t y  o f  competing u n r e g i s t e r e d  e q u i t a b l e  i n t e r e s t s  

The maxim, "where t h e  e q u i t i e s  a r e  e q u a l  t h e  f i r s t  i n  t i m e  

p r e v a i l s " ,  i s  used t o  d e s c r i b e  t h e  r e g u l a t i o n  o f  competing u n r e g i s t e r e d  

e q u i t a b l e  i n t e r e s t s  i n  p r o p e r t y .  Where b o t h  i n t e r e s t s  i n  l a n d  a r e  

e q u i t a b l e ,  t h e  p r imary  r u l e  i s  t h a t  p r i o r i t y  depends upon t h e  o r d e r  

i n  which t h e  e q u i t a l j l e  i n t e r e s t s  w e r e  c r e . a t e d .  However, t h e  b a s i c  

r u l e  o f  o r d e r  o f  c r e a t i o n  can  be s u p p l a n t e d  by a n  e q u i t a b l e  i n t e r e s t  

l a t e r  i n  t i m e  i f  t h e  h o l d e r  o f  t h e  p r i o r  e q u i t a b l e  i n t e r e s t  by h i s  
I 

, I !dl a c t  o r  omiss ion  h a s  c o n t r i b u t e d  t o  a  b e l i e f  i n  t h e  h o l d e r  o f  t h e  

subsequen t  e q u i t a b l e  i n t e r e s t ,  when he  a c q u i r e d  h i s  i n t e r e s t ,  t h a t  
I 

I no o u t s t a n d i n g  e q u i t a b l e  i n t e r e s t s  w e r e  i n  e x i s t e n c e .  

I n  Lynch v .  O'Keefe S t .  R.Q.D. t h e  Learned Judge 

obse rved  t h a t  p r i o r i t y  between e q u i t a b l e  i n t e r e s t s  under  t h e  T o r r e n s  
I 

System was t o  be  de te rmined  by t h e  g e n e r a l  p r i n c i p l e s  o f  e q u i t y  

j u r i s p r u d e n c e .  The burden was a c c o r d i n g l y  on t h e  p e r s o n  whose 

i n t e r e s t  was l a t e r  i n  t i m e  t o  show something t a n g i b l e  and d i s t i n c t  

t o  d i s p l a c e  a n  e q u i t a b l e  t i t l e  p r i o r  i n  t i m e .  

The q u e s t i o n  t h e n  seems t o  be: Had t h e  second d e f e n d a n t  

when t h e  p l a i n t i f f  a c q u i r e d  h i s  e q u i t a b l e  i n t e r e s t ,  t a k e n ,  o r  f a i l e d  

t o  t a k e ,  a l l  r e a s o n a b l e  s t e p s  t o  p r e v e n t  t h e  p l a i n t i f f  from d e a l i n g  

w i t h  t h e  l a n d  w i t h o u t  n o t i c e  o f  t h e  second d e f e n d a n t ' s  e q u i t a b l e  

i n t e r e s t ?  



I n  t h e  absence  of  a  Land Charges R e g i s t e r  t o  which I made 

r e f e r e n c e  i n  a  p r ev ious  judgment: Broadway Impor t  & Expor t  ~ i m i t e d  

v.  Levy & L i f e  of  Jamaica  S u i t  C.L.  B81/93 d e l i v e r e d  March 1, 1996 

t h a t  a n  o r d e r  t o  pos tpone a  p r i o r i n & r a n c e  it was n e c e s s a r y  t o  

show: (1) t h a t  t h e r e  was some conduct  amounting t o  a  b r each  o f  

f - '  d u t y  t o  a  subsequen t  pu rchase r  and ( 2 )  t h a t  t h e  p u r c h a s e r  was 

L' 
induced t o  a c t t o  h i s  p r e j u d i c e  by t h e  conduct .  

I n  my judgment and i n  l i g h t  o f  my f i n d i n g s  o f  f a c t  t h e r e  i s  

no a c t  o r  d e f a u l t  bf t h e  p r i o r  e q u i t a b l e  owner such a s  t o  make it 
I I 

i n e q u i t a b l e  a s  between h imse l f  and t h e  subsequen t  e q u i t a b l e  owner 

t h a t  he shou ld  n o t  r e t a i n  h i s  i n i t i a l  p r i o r i t y .  ~ c c o r d i n g l y  t h e  

second d e f e n d a n t ' s  p r i o r i t y  c anno t  be  d i s p l a c e d  by t h e  p l a i n t i f f ' s  

c.; subsequen t  e q u i t a b l e  i n t e r e s t .  

Proprietary Es toppe l  

The o b i t e r  d ic tum of  Lord Kingsdown i n  Ramsden v .  Dyson 
I 

I 

(1866) LR 1 H.L. 129 which i s  concerned w i t h  c a s e s  where a  pe r son  

expends money o r  a c t s  t o  h i s  d e t r i m e n t  i n  r e l a t i o n  t o  l a n d  i n  t h e  

1 mis taken  b e l i e f  t h a t  it be longs  t o  him and t h e  t r u e  owner be ing  
., I i )/I 

I aware o f  t h e  mi s t ake  d e l i b e r a t e l y  r e f r a i n s  from c o r r e c t i n g  t h e  

I 

mis take .  T h i s  l a t t e r  a s p e c t  o f  t h e  r u l e  i s  an  e x c e p t i o n  t o  t h e  

r u l e  t h a t  i f  a  pe r son  spends  money on t h e  p r o p e r t y  o f  a n o t h e r  he 

does  n o t  a c q u i r e  a n  i n t e r e s t  i n  it. 

Acquiescence pnd encouragement a r e  t h e  f a c t o r s  forming t h e  

b a s i s  o f  t h e  d o c t r i n e  o f  p r o p r i e t o r y  e s t o p p e l .  

I n  t h e  c a s e  of  Dillwyn v .  L lewel lyn  (1862) 4 D e  GF & J 517 

a  f a t h e r  made an  i n e f f e c t i v e  g i f t  o f  l a n d  t o  h i s  son.  The son w i t h  
I 

t h e  f a t h e r ' s  knowledge and app rova l  t h e n  s p e n t  some h14000 e r e c t i n g  

a  bungalow on t h e  l and .  On h i s  f a t h e r ' s  d e a t h ,  t h e  son was h e l d  

e n t i t l e d  t o  a  conveyance o f  t h e  l and .  

I n  Wilmott v .  Barber  (1880) 15 CL D96 Fry  J. W e n L f u r t h e r  

and l i s t e d  a  number o f  t e c h n i c a l  r equ i r emen t s  u s u a l l y  r e f e r r e d  t o  

a s  t h e  f i v e  probanda f o r  what i s  now known a s  p r o p r i e t o r y  e s t o p p e l .  

They can  be sumrnarised a s  fo l lows :  



(i) "A must have s p e n t  money o r  i n  some o t h e r  
way a c t e d  t o  h i s  d e t r i m e n t  under  a  mis taken  
b e l i e f  

(ii) A ' s  mis taken  b e l i e f  must b e  t h a t  he  a l r e a d y  
owned o r  was c e r t a i n  t o  a c q u i r e  some s u f f i c i e n t  
i n t e r e s t  i n  B ' s  l a n d  t o  j u s t i f y  t h e  e x p e n d i t u r e .  

(iii) B must have known o f  b o t h  t ,he e x p e n d i t u r e  and 
t h e  mis taken  b e l i e f  

( i v )  B must have done no th ing  t o  d i s a b u s e  A o f  h i s  
mis taken  b e l i e f  i .e .  encouraged it o r  a cqu i e sced  
i n  it." 

I n  more r e c e n t  t i m e s  t h e  p r o t e c t i o n  h a s  been ex tended  t o  c a s e s  where 

t h e  encouraged b e l i e f  r e l a t e d  t o  a  f u t u r e  r i g h t  when a  s p e c i e s  o f  

c o n s t r u c t i v e  t r u s t  might  a r i s e .  I n  R e  Basham (1987) 1 ALL ER 405 

t h e  encouraged b e l i e f  was1 t h a t  t h e  p l a i n t i f f  would i n h e r i t  a  house.  

I n  Inwards v .  Baker (1965) 1 ALL ER 446 a  son wished t o  b u i l d  

h imse l f  a  bungalow b u t  found t h e  p r i c e  of  l a n d  beyond h i s  means. 

I ill H i s  f a t h e r  who owned l a n d  i n  t h e  d i s t r i c t  s a i d ,  "Why d o n ' t  you 

b u i l d  a  bungalow on my l and  and make it a  b i t  b i g g e r ?  A s  a  r e s u l t  

I t h e  son b u i l t  a  bungalow on h i s  f a t h e r ' s  l a n d ,  i n  t h e  b e l i e f :  t h a t  

he  would be  a l lowed t o  remain t h e r e  f o r  h i s  l i f e t i m e  o r  a s  l ong  a s  

he  wished.  dn t h e s e  f a c t s  t h e  Cour t  h e l d  t h a t  t h e  son was e n t i t l e d  
I 

t o  have h i s  occupa t i on  p r o t e c t e d  by e q u i t y ,  f o r  a s  l ong  a s  he  d e s i r e d  

t o  remain i n  occupa t i on .  

The pe r sons  es topped  l n  t h o s e  c a s e s  and a g a i n s t  whom t h e  

r e l i e f s  were g r a n t e d  w e r k  t h e  owners o f  l and  who themse lves  encouraged 

t h e  e x p e n d i t u r e .  None ,of t h e  c a s e s  d e a l  w i t h  a t h i r d  p a r t y  such  a s  

~ o b i n s o n  be ing  es topped .  The submiss ion o f  M r .  Cod l in  abou t  t h e  

e q u i t y  runn ing  w i t h  t h e  l a n d  i n t o  t h e  hands  o f  Robinson i s  misconceived.  

I n  t h e  d e c i s i o n  of  t h e  P r i v y  Counc i l  i n  A.G. o f  Hong Konq v .  

Humpherys E s t a t e  (Queens Gardens)  Limi ted  (1987) 2 ALL ER 387 Lord 

Templeman d e l i v e r i n g  t h e  judgment o f  t h e  Board c o n s i d e r e d  t h e  

a u t h o r i t i e s  on e s t o p p e l  from Ramsden v .  Dyson ( s u p r a )  t o  Tay lo r  

Fash ions  Limited  v .  L iverpod l  V i c t o r i a  T r u s t e e  Company Limited  (1981) 

1 ALL ER 897 and h e l d  t h a t  f o r  A t o  c l a im  a n  e s t o p p e l  a g a i n s t  B t h e r e  

had t o  be an  a c t i n g  by A t o  h i s  d e t r i m e n t  (ii) a  c r e a t i o n  o r  encourage- 

ment o f  a  b e l i e f  o r  e x p e c t a t i o n  by B and (iii) a  r e l i a n c e  on t h a t  by A. 



I n  more modern t imes  t h e r e  i s  a  tendency t o  u n i f y  t h e  c a s e s  under 

t h e  d o c t r i n e  of  unconsc ionab i l i t y  r e q u i r i n g  t h e  c l a iman t  t o  prove 

t h r e e  e s s e n t i a l  e lements  of  assurance ,  r e l i a n c e  and de t r imen t  t o  

found a  cause  of  a c t i o n  undkr t h e  d o c t r i n e .  

I t  i s  demonstrably c l e a r  t h a t  a t  l e a s t  2 o f  t h e s e  e lements  
I 

were n o t  shown by t h e  p l a i n t i f f .  

While t h e r e  may be an enrichment r ece ived  by t h e  second 

defendant  by s u b t r a c t i o n  from t h e  p l a i n t i f f ,  t h e r e  i s  an obvious  

f a i l u r e  on t h e  p a r t  of  t h e  p l a i n t i f f  t o  show t h a t  t h e  second 

defendant  has  committed a  wrong a g a i n s t  t h e  p l a i n t i f f  a s  a  r e s u l t  of 

which he t h e  second defendant  has  made a  ga in .  There i s  no c r e d i b l e  

evidence on two o f  t h e  m a t t e r s  r e q u i r e d  t o  e s t a b l i s h  t h e  c la im.  
I 

I 

Indeed,  M r .  Codl in  has  on s e v e r a l  occas ions  i n  h i s  submiss ions  t o  

t h e  Court  s t a t e d  c a t e g o r i c a l l y  t h a t  he i s  n o t  p l ac ing  any blame a t  

t h e  f e e t  of  M r .  Robinson whether f o r  m i s r e p r e s e n t a t i o n  o r  f r aud .  

~ l l  he was say ing  i s  t h a t  M r .  Robinson could  have taken  s t e p s  t o  

ensure  t h a t  D r .  White was n o t i f i e d  of h i s  i n t e r e s t .  I n  my view 

Robinson has  d i s c h a r g e d t h a t  burden. 

A requirement  of t h e  p l a i n t i f f  t o  show a  reason  why t h e  

second d e f e n d a n t ' s  r e l ce ip t  of t h e  b e n e f i t  o f  t h e  c o f f e e  p l a n t a t i o n  

was u n j u s t  i s  n o t  an i n v i t a t i o n  t o  t h e  p l a i n t i f f  t o  appea l  t o  t h e  

j udge ' s  s u b j e c t i v e  sense  of  j u s t i c e .  The Judge i s  n o t  g iven  a  

j u d i c i a l  d i s c r e t i o n  t o  do wkiatever n o t i o n s  o f  what i s  f a i r  and j u s t  

might d i c t a t e .  What i s  c r u c i a l  i s  an i d e n t i f i c a t i o n  by t h e  p l a i n t i f f  

of some evidence whichgrounds  t h e  c la im.  The u n s o l i c i t e d  expendi ture  

of  money by t h e  p l a i n t i f f  upon t h e  land does n o t  by i t s e l f  c r e a t e  

i n  favour o f  t h e  p l a i n t i f f  any r i g h t s  i n  o r  a g a i n s t  t h e  land  o r  any 
I 

pe r sona l  r i g h t  a g a i n s t  t h e  second defendant  on t h e  ground of  i n j u s t  

enrichment o r  o therwise .  

Should t h e  p rope r ty  be h e l d  on Resu l t i ng  
T r u s t  f o r  t h e  p l a i n t i f f ?  

I n  Giss ing  v.  Giss ing  (1970) 3 WLR 255 Lord Diplock s a i d  

i n t e r  a l i a :  



" A r e s u l t i n k ,  impl ied o r  c o n s t r u c t i v e  t r u s t  - and it i s  
I 

I 

n o t  necessary  f o r  p r e s e n t  purposes t o  d i s t i n g u i s h  between t h e s e  

t h r e e  c l a s s  of  t r u s t  - i s  c r e a t e d  by a  t r a n s a c t i o n  between t h e  

t r u s t e e  and t h e  c e s t u i  que t r u s t  i n  connect ion w i t h  t h e  a c q u i s i t i o n  

by t h e  t r u s t e e  o f  a  l e g a l  e s t a t e  o f  l and ,  whenever t h e  t r u s t e e  has  

s o  conducted himself  t h a t  it would be i n e q u i t a b l e  t o  a l low him t o  

deny t o  t h e  c e s t u i  que t r u s t  a  b e n e f i c i a l  i n t e r e s t  i n  t h e  land  

acquired.  And he w j l l  b& he ld  s o  t o  have conducted himself  i f  by 

h i s  words o r  conduct  he has  induced t h e  c e s t u i  que t r u s t  t o  a c t  t o  

h i s  own de t r imen t  i n  t h e  reasonable  b e l i e f  t h a t  by s o  a c t i n g  he  
I 
, i was a c q u i r i n g  a  b e n e f i c i a l  i n t e r e s t  i n  t h e  land." 

I 

I I n  s o  f a r  a s  a  r e s u l t i n g  t r u s t  i s  concerned,  no r e l a t i o n s h i p  

has  been a l l e g e d  o r  proven between t h e  p l a i n t i f f  and t h e  second 

defendant  from which a  r e s u l t i n g  t r u s t  o r  indeed any t r u s t  could 

be s a i d  t o  a r i s e .  The p l a i n t i f f  i s  a  r i v a l  c la imant  who sets up 
I 

only  h i s  r i v a l  c la im and nothing else a g a i n s t  t h e  second defendant .  

A d d i t i o n a l l y ,  t h e  impos i t ion  o f  a  r e s u l t i n g  impl ied  o r  

c o n s t r u c t i v e  t r u s t  cannot  be j u s t i f i e d  f o r  t h e  fo l lowing  reasons:  

1. The p l a i n t i f f  ha s  an u n a s s a i l a b l e  r i g h t  t o  a  

judgment a g a i n s t  t h e  f i r s t  defendant  f o r  a l l  

t h e  damages of  l o s s  which it has  s u f f e r e d .  

2 .  The second defendant  had been depr ived  of  
I 

developing t h e  p rope r ty  which he bought i n  1985 

from t h e  f i r s t  defendant .  

3 .  The p l a i n t i f f  a c t e d  most imprudent ly ,  and p r e c i -  

p i t a t e l y  i n  l ay ing  o u t  v a s t  sums on t h e  l and  when 

a l l  he h a d w a s  a  l e t t e r  o f  posses s ion  t o  unreg is -  

t e r e d  lands .  

4 .  The p l a i n t i f f  ha s  n o t  shown t h a t  he would n o t  

have p l an t ed  t h e  c o f f e e  on t h e  l ands  had he been 

aware of t h e  prev ious  purchaser .  (emphasis s u p p l i e d )  



5. F i n a l l y ,  p a r t i c u l a r l y  i n  m a t t e r s  a f f e c t i n g  r i g h t s  

of p rope i ty  it i s  impor tan t  t h b t  c e r t a i n t y  i n  t h e  

law be preserved  even i n  t h e  f a c e  of  a  d e c i s i o n  

which appears  t o  be hard  a s  a g a i n s t  one of t h e  

p a r t i e s .  

C' The p l a i n t i f f ' s  c la im a g a i n s t  t h e  second defendant  i s  t h e r e f o r e  

dismissed.  

Case f o r  F i r s t  Defendant 

A t  t h e  o u t s e t  of t h e  t r i a l  M r .  Maurice Frankson a t t e n d e d  and 

informed t h e  Court  t h a t  n e i t h e r  himself  nor  M r s .  Margaret  F o r t e  Q.C. 

i , , 

,, i 11' r ep re sen ted  t h e  f i r s t  defendant  anymore. The c a s e  proceeded wi thou t  
I 

t h e  a s s i s t a n c e  of  Counsel. 

I n  view of  my judgment i n  favour  of t h e  second defendant  t h e  

c la im f o r  s p e c i f i c  performance a g a i n s t  t h e  f i r s t  defendant  i s  d i smissed .  

The f i r s t  defendant  i s  i n  breach  of c o n t r a c t  w i t h  t h e  p l a i n t i f f  f o r  

having s o l d  t h e  property which was p rev ious ly  s o l d  t o  t h e  second 

defendant .  The measure of damages f o r  b reach  of a  c o n t r a c t  t o  purchase  

land  i s  c a l c u l a t e d  by e s t i m a t i n g  t h e  va lue  of  t h e  loss  of  t h e  ba rga in .  

The evidence l e d  by t h e  P l a i n t i f f  a s  t o  t h e  e s t ab l i shmen t  c o s t s  of  

c r f f e e ,  a c t u a l  and p r o j e c t e d  y i e l d s  and M r .  Langford 's  v a l u a t i o n  of  
I 

t h e  p rope r ty  i s  e s t ima ted  t o  be $20 m i l l i o n .  Accordingly Imake .  an 

award of  $20M i n  damages i n  favour  of  t h e  p l a i n t i f f  a g a i n s t  t h e  f i r s t  

defendant .  
I 

F i n a l l y ,  t h e r e  w i l l  be judgment f o r  t h e  p l a i n t i f f  a g a i n s t  

t h e  f i r s t  defendant  i n  t h e  sum of  $20M a s  damages w i t h  c o s t s  t o  be 

agreed o r  t axed .  The second defendant  w i l l  a l s o  be p a i d  h i s  c o s t s  

K by t h e  f i r s t  defendant  which w i l l  be taxed i f  n o t  agreed.  

I t  only r e m a i n s ' f o r  m e  t o  thank l ea rned  Counsel on both  

s i d e s  f o r  t h e  c l e a r  and o r d e r l y  manner i n  which t h e  arguments were 

prepared  and conducted. I am indebted  t o  them f o r  t h e i r  h e l p  which 

has  reduced t h e  burden of  my t a s k .  


