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llARl<ISON P.  J , 

By a sull~llrolis da tc t l  tlic O t l r  tl;ly oT I)cccs~~ll)cr 1990 fl.Lctl 111 cacli  ol' 

t h e  above s u i t s ,  t h e  1st delc l idar i t  s e e k s  t o  s e t  n s i t l c  n j'udglnelit i l l  d e f a u l t  

of  d e f e n c e  e n t e r e d  i n  e a c l ~  s u i t .  'l'lic i;rou~itls O I I  w l ~ l c l ~  t l ~ c  1 s t  t l c l ' c ~ ~ t l a t i t  r c l l c : :  

a r e  : 

(1) 111 e a c h  s u i t ,  t l ~ a  t 1:llc j r ~ t l ~ ; l t r c ~ ~ t  wa:; .I r r c ~ ; r ~ J . a r l  y c ~ ~ t c r c t l ,  n ~ ~ d  

t h e  f i r s t  d e f e n d a n t  i s  e n t i t l e d  ex  d e b i t o  j u s t i t i n e ,  t o  have 

i t  s e t  a s i d e  b e c a u s e ,  

( a )  The p l c o d i n g s  d i d  n o t  d i s c l o s c  any b a s i s  f o r  t h e  
judgolcnt 111 l':lvor~r of t l ~ c  ::c>co~~tl ; i ~ ~ t l  t l ~ l  1-tl 11 l a  t ~ ~ t  I f  l s ,  
nrld t l ~ c  d c f a i ~  1 t j i ~ t l i ; ~ ~ ~ o ~ i t  11ot bc111.g s c v e r a b  l c  , was 
t h e r e f o r e  d e f e c t i v e .  

( b )  ' l ' l~c .  . ~ u ~ I ~ : I I I ( ? I I L  0 1 1 j : I 1 t  1101: L o  I I : I V C  l 'or :I 1 I ( J I I I ~ I : I L c ~  S I I I I I  

s i n c e  t l ~ c  i)l c a d i ~ i g s  d i t l  i ~ o t  d i s c  l o s e  ally I , a s l s  f o r  
s u c h  a j u d g n ~ c n t ,  o n l y  l o r  on o r d e r  d i r e c t i r i g  t h e  f i r s t  



defendant  t o  c r e d i t  t he  f i r s t  p l a i n t i f f ' s  account  wi th  
the  r e l e v a n t  anlounts. 

( c )  even i f  t h e r e  was a  b a s i s  f o r  tlie judgn~ent  t o  be f o r  a 
l i q u i d a t e d  sum, the  judgn~ent would s t i l l  be f o r  too  
much, s i n c e  sollle of tile cllecl~lcs ~ i~cnt ioncc l  i n  tlic s ta temel i t  
of ciaill1 were ~)ay;~ l ) l . c  t o  tlic 1 : I r s t  t l c f . ' c ~ ~ t l ; ~ ~ ~ t  ;111tl so111c 
were payable t o  the  secur~d p:La:Lntiff ( i l l  U1.41/96) and 
payable t o  tlie f i r s t  a ~ i d  seconcl p l a i . n t i f f s  ( i l l  M I  50196) , 
w l ~ i c l ~  cl~cclr~c:; t l~cr t : lo~:c  ~ I I O I I  l t l  11ot 11;lvc I)cc?l~ i~~c. l . r~t lc t l  
i u  the  aeloulit ol: t l ~ c  judgelcii t  , 

(d) even i f  t h e r e  was a  b a s i s  l o r  t l ~ e  judg~nelit t o  11e f o r  
a  l i qu ida t c t l  S U I I I ,  t l ~ e  Jnt l j ;~l~cr~t  wor~ltl l)c? Lor too  ~ l ~ r ~ c l \  
s i n c e  a  nu~llber of tlie i t e l l ~ s  r e l e r r e d  t o  111 tlie s ta tel l lent  
of c l a i n ~  a s  c l ~ e q u e s / d e b i t s  were i n  f a c t  c l ~ e q u e s  wl~icll  
were depos i t ed  t o  tlie account  of t l ~ e  f i r s t  p l a i i i t i f f ,  
dis11o;loured by t l ~ e  b a ~ ~ k s  oil w l ~ i c l ~  t l ~ c y  were drawri iind 
d e b i t e d  t o  the  account  a s  a  r e s u l t ,  

a11d 111 stlit No. M1/11/96, t11;1t, 

( e )  even i f  t l iere  was a  b a s i s  [or  tlie judgment t o  be f o r  
a  liclu itl;ltctl st1111 tlic .j I I ~ I ~ : I I I ~ I I L  w ; ~ s  c o ~ ~ t  1 I I ~ : ~ ~ I I F  O I I  t l ~ c r c  
l )c . l~~j ;  ;i tlct: l ; I I - ~ L  lo11 ;I!: ~)r;~yc.tl 1 1 1  l l ~ c  s L ; ~ l  c ~ a c ~ ~ ~ t  ol' t- I:I 1111, 

yet: no sucll declaration was sougllL, o r '  i l ~ c l u d c d  i l l  t h e  
d e f a u l t  judgment, 

a ~ ~ d  i n  s u i t  No. F1150196, t l i a t ,  

( f )  t he  a f f i d a v i t  of searc l l  da t ed  October 8, 1996, i l l  

r c l a t i o l i  t o  a  scarcl i  rilntlc O I I  O c t o l ~ c r  3 ,  1996, t l i  (1 11ot 
co111~1y wit11 t l ~ e  P r a c t i c e  I ) i r c c t l o ~ ~  d a t e d  P l i~ rc l~  27,  1987 
which r e q u i r e s  an  a f f i d a v i t  of s e a r c h  t o  be sworn and 
f i l e d  011 tlie sallle day on w l ~ i c l ~  t l ~ c  sc:ircli .Is ~natlc, 

a ~ i d  i n  both s u i t s ,  

( 2 )  a l t e r n a t i v e l y ,  tlle f i r s t  d e f c ~ i r l a ~ ~ t  I ~ a s  a  del :e~lcc 011 t l ~ c  n l e r i t s .  

The f a c t s ,  i n t e r  a l i n ,  r e l e v a n t  t o  tllc i s s r ~ c s  a r c  a s  I ~ e r e r ~ ~ i d c r .  A 

w r i t  of summons was f i l e d  i n  s u i t  no. M150196 on tlie 30tl1 day of A p r i l ,  1996 

and i n  s u i t  no B141196 on t l ~ e  3rd clay of h l c ~ y ,  1990. A ~ I ) C ~ ~ : ~ ~ I C C  W;IS c l l re rcd  

by the  1st defendant  i n  each s u i t  on tlie Yt11 day ol: Flay 1996. S t a t e ~ n e n t s  

of c h i i n  were f i l e d  on t l ~ e  4 tll tl;~y of' J r111c 1990  ;111tl L I I C  I s t  tl:ly o r  . I r l  l y  1990, 

i n  s u i t s  nos.  MI50196 and U144196, r e s p c c t i v c l y .  

Uy l e t t e r  da t ed  tlle 3Otl1 day of  Septcoll~c~:,  1996, and ex l l i b i t ed  t o  

the affidavit of John Grallanl da t ed  the  8th day of October ,  1996, t h e  

a t t o r n e y s  l o r  tlie pl:i i i~t.Ifl :s i l l  su.i.t 1 1 0 .  111~11/90 ;~t lv . i ! ;c? t l  t l ~ c  : ~ L t o ~ ' ~ ~ c y s  f o r  

t h e  f i r s t  de fendan t ,  



"You 11avc riot 1 l l c d  alid scrvccl  OII  US de1e11ce 
i n  t h e  above m a t t e r ,  d e s p i t e  o u r  s e r i d i ~ i g  you a 
c o ~ l s c ~ i t  t o  tlie cle1cricc o u t  ol: t1111c. 

We a r e  a c c o r d i n g l y  proceedir rg  i n  d e f a u l t . "  

On t h e  8 t h  day of  O c t o l ~ c r ,  1996 tlic pJ . i~l r i t . iEfs  i n  cacli  s u i t  entered 

f i n a l  judgment i n  d e f a u l t  of  dc1ence.  

I n  s u i t  No. U141/9G, t l ~ e  p l a i t l t i 1 1 s  I l l c d ,  o ~ i  tlie 8t11 O c t o b e r ,  1996 

a n  a f f i d a v i t  of s e a r c h  and a n  a f f i d a v i t  of  d e b t ,  eacli d a t e d  t l lc 8 t h  day  o f  

October  1996; s e a r c h  was e 1 f c c  tctl or1 t l ~ e  snit1 t l ;~ tc .  'l 'l~c rcl.Lcl: soul;l1t on 

t h e  s t a t e m e n t  o f  c l a i m  was, i n t e r  a l i a ,  

I1  ... i. a  d e c l a r a t i o ~ ~  t l ~ a t  t l ~ e  First I ) c f c ~ ~ r l n ~ i t  h a s  
w r o n g f u l l y  d e b i t e d  t h e  F i r s t  ... P l a i n t i f f  
conlpanyls a c c o u n t  no. 1113220G ... t o t a l l i n g  ... 
$89 ,586 .00  .... a r ~ d  f o r  I)aynlcrit o f  tllc s a i d  SUIII 

a s  llloney due and owning ... t o  t l le F i r s t  .... 
P l a i n t i f f  conlpany ..... 

.... i x .  Repaynient o.C t h e  s a i d  nmou~it  oZ $89,958,580.811 
n s  ~ t lo~ tcys  11:ltl nt~tl  r o c c i v c ~ l  t o  t l ~ c  tr:;t: oZ tllc? 1'L:i.I 11~1.T. l~"  

F i n a l l j u d g m e n t  was e n t e r e d  i n  f a v o u r  of tlie p l a i n t i f f s  i n  t l ie SUIII 

o f  $89,958,586.80 and c o s t s .  

On t h e  9 t h  day of  Oc tober ,  1996, tile 111-st d c 1 ~ 1 1 d i 1 1 l t  C.llctl 111 cncli 

of t h e  s a i d  s u i t s  a sulrunons d a t e d  8 t h  O c t o b e r ,  1996 f o r  l e a v e  t o  f i l e  a  d e f e n c e  

o u t  of  t ime ,  s u p p o r t e d  by a f f i d a v i t ,  w i t 1 1  t l ~ c  pruposcd t l c r e r ~ c c  appcr~t led.  I l o t l ~  

summonses were d i s l n i s s e d  by t l ~ e  c o u r t  on t l ~ e  18t l1  day 01 O c t o b e r ,  1996 by 

Smith ,  J. and s u b s e q u e n t l y  co11Cirrr1ct1 or1 appca  I..  ' l ' l ~  is r c s ~ l  l tct l  J I I  t l ~ c  c t l r r c n t  

a p p l i c a t i o n s  t o  s e t  a s i d e  t l ~ e  s a i d  d c 1 n u l t  juclg~ncrits. 

M r .  Go£ f  e  f o r  t l ~ e  1 s t  c l c I c ~ ~ d n r i r  su l ) s~ : i t  tecl t l ~ : ~ t  r l ~ c  ~ j t ~ t l y , ~ ~ ~ e ~ ~ t  111 s u l t  

No. MI50196 was i r r e g u l a r  i n  t h a t  t h e  s e a r c h  was e 1 f e c t e d  on t h e  3 r d  O c t o b e r ,  

1996 and tlic a f f i d a v i t  1ll .ct l  ~ I I  i I  cl.lTTctc111~ t l i l tc ,  t l t l ~  Oc to l~c l . ,  1990, -1.11 I ~ r c : ~ c l ~  

of  p r a c t i c e  d i r e c t i o n  d a t e d  t h e  2 7 t h  I l a rch ,  1987,  arid t h e r e f o r e  s l ~ o u l d  be  

) s e t  a s i d e ,  e x  d e b i t o  j u s t i t i a e ;  t11;it i l l  but11 s u i t s  tllc J u c l l : ~ ~ ~ c ~ ~ t s  were  i r r e g u l a r  

and s h o u l d  be s e t  a s i d e ,  i n  t h a t ,  i n  n e i t h e r  st l i t  was t l ~ e r e  nrly b a s i s  f o r  e n t e r i n g  

were i n  t h e  name of  t h e  s a i d  p l a i n t i f f  wl~o n l o ~ ~ e  was e n t i t l e d  n r ~ d  t l ie judgments  

were n o t  s e v e r a b l e ;  t11:1t ~ I I C ! I . C :  : ; I I C I \ I  I [ I  I I O L :  I I : I V C !  l ) t - t \ 1 1  :I . ~ ~ I [ ~ ~ ; I I I ~ ~ I I L  I :I l ..l.t~t~JtliiLcd 

sum b u t  f o r  an  o r d e r  r e - c r e d i t i n g  Llie olnourlts t o  t l ~ e  1 s t  p l a i n t i 1 f  a c c o u n t  i n  



t h a t  a compla in t  o f  b r e a c h  of  mandate a t t r a c t s  a c a u s e  of  a c t i o n  f o r  t h e  r e l i e f  

of a d e c l a r a t i o n  - Encyc lopaed ia  of Banking Law, 1995 and Limpgrange L t d  v s  

Bank of  C r e d i t  and Com~nerce [ I9851  FLR 36;  t l l a t  t l ~ e  j u d g ~ n e n t s  were  f o r  t o o  

much, i n  t h a t  some of t h e  cl~cclues l i s t e d  i n  tile s t a t e n ~ c n t s  01 c l a i m  were  p a y a b l e  

t o  t h e  1st d e f e n d a n t  n11t1 ~ ) n y a l ~ l c  t o  t l ~ c  211tl 1 1 1 ; l i l l t i r f  i l l  s r l l t  rlo. 1\1/11/9G 

c\ and t o  t h e  1st and 2nd p l a i n t i f f  i u  s u i t  M150/96 and t l ~ e r e F o r e  s l lould  n o t  

have been  i n c l u d e d  i n  t h e  judgment,  n e i t h e r  s l ~ o u l r l  t l ~ e  i t e m s  d c s i g l ~ n t e d  "C.R." 

on t h e  s t a t e m e n t s  of account ,  because  t l ~ e s e  were i t e ~ l l s  d e p o s i t e d  by t i le 1 s t  

p l a i n t i f f ,  d i s h o n o u r e d  by t l ~ e  b a ~ ~ k s  011 w l ~ i c l ~  t l ~ e y  were draw11 and d c b l t e d  t o  

t h e  a c c o u n t ,  a s  a consequence ,  i n  r e s p e c t  of  b o t h  s u i t s ;  t h a t  t l ~ e  judgments  

were c o n t i n g e n t  on a d c c l n r a t i o ~ ~  w l ~ i c l ~  was n o t  i n c  lr~rlctl i l l  L l~c j t ~ t l j ; l ~ ~ c r ~ t ;  r l l a t  

t h e  b r e a c h  of  mandate and wro11gFu1 deb i t  complaiued o l  r e q u i r e d  t h a t  t l ~ e r e  

be a c a u s e  of a c t i o n  Tor 1:c-crc!tI.i.~.i~~j: t I ~ c  :icc:ocl~~t : I I I ( I  ~ I I C  Y ( ' . I ( ! v ~ I ~ I ~ .  I ~ I - O C C ( I U ~ C I  
',I, 

,.; - c o n t a i n e d  i n  s e c t i o n  254 of t l ~ e  J u d i c a t u r e  ( C i v i l  P r o c e d u r e  Code) A c t ,  was 

n o t  f o l l o w e d  and i n  t l ~ e s e  c i r c u n ~ s t n ~ l c e s  t l ~ e  j u t l g i l ~ c ~ ~ t s  wcrc  i ~ : r c l ; t ~ . l a r  i111d o u g l ~ t  

t o  b e  s e t  a s i d e ,  e x  d e b i t o  j u s t i t i a e .  Me r e l i e d  i n t e r  a l i a  on S.C.C.A. No. 

39 /83  M o r r i s  v s  T a y l o r ,  delivered on 22.11.84,  I ~ V : I I I S  v s  1\;11-tla1n 1 1  9371 A.C.  

473,  Analaby v P r a e t o r i u s  (1888) 20 Q.B.D. 764,  F a i t l ~ f u l l  v Woodley (1889)  

4 3  Cai111, Dlv. 287 , I A < ) ~ l j ;  Y O I I ~ ;  l . L ( l .  v!; I : O ~ I ) L - S  ( I 9tiO) 110 \4 I I <  2 2 0  i 1 1 1 ~ l  I \ ( )  I t ~ I I I C I  

Nut 'Ltd.  v s  Rowlands [ I9641 1 A l l  E.R.  137. He submitted f u r t h e r ,  a s s u ~ n i n g  

t h a t  t h e  judgments  wcre r e g u l a r ,  t l ~ c  1 s t  d e i e n c l a ~ l t  llad a good d c F c r ~ c c  t o  t h e  

s u i t s  on t h e  m e r i t s ,  as d i s c l o s e d  i n  t h e  a f f i d a v i t  of  blnry l 'owell ;  t r i a b l e  

i ' s sues  were r a i s e d  i n  t l ~ n  t ,  i l l  n d t l i t l o ~ ~  t o  t l ~ c  itc111:; d c s l l : ~ ~ ; ~  tcrl "C. I ( . " ,  sonle 

of  t h e  cheques  d i s c h a r g e d  t h e  l e g a l  l i a b i l i t i e s  of  t h e  1st p l a i n t i f f ,  i n  

t h e  paylllent of  t a x e s ,  u t i l . : t t y  b i . l . 1 ~  ; l ~ ~ t l  i ~ ~ s r l r i ~ ~ ~ c c .  - I,.I.y,j;ctt v.4 Ii;~rc.l.;lys 1la11k 

[ I9281  1 K.B. 48; t h a t  t h e  a c c o u ~ ~ t  i n  s u i t  No. 13141/96 was o l ) e r ; ~ t e t l  i u  

a c c o r d a n c e  w i t 1 1  t h e  m;l~~tl ; l tc,  ;I cot: l~or:l tc r c s o l  tlt:.I.o~l :111t11ot: i s 1  11): ~ l l c  :; l f : l ~ ; ~ ~ u r c s  

of  " e i t l ~ e r  t h e  Cllairman o r  S c c r c ~ n r y " ;  t h a t  chcclr~cs wcrc tlr;~wn ;11ir1 s i l : ~ ~ e d  

C; i n  f a v o u r  of  t h e  211d p l a i n t i L l  B c ~ ~ t l e y  Rose o ~ ~ l y ,  and e ~ l d o r s e d  by l i i a ,  t h e r e b y  

g i v i n g  r i s e  t o  t h e  p l e a  of e s t o p p e l ;  t h a t  nu ju t lg i~~e t~ t :  s l lould  be g i v e n ,  e x c e p t  

i n  a l a v o u r  of tllc 1 s t  [ ) l ; i i ~ ~ t i l l  LIIILI ~11;it: t11c I S L  I I J . ; I ~ I I L ~ L ~ . W L I S  i ~ ~ c I e b L e d  t o  

t h e  1st d e f e n d a n t  i n  t l ~ e  amouut oL $52,7/82,881 . 16 $3011 ,875.02 .ill s u i t s  

nos .  M150/9G n11d 1114 1/9G, rc:;l)cc~l.vr!l.y. 

M r .  l )a icy l o r  tile 1) I :I i I I ~  i f r  co1111)a11 i p s  S \ I I ) I I I  i t L C - ~ I  t II:I L ~ i l r -  . ~ I I ( ~ ~ : I I I P I I ~ : S  

e n t e r e d  were r e g u l a r ;  that:  sec t1011  249 ilnd n o t  sect1011 254 01 t l ~ c  Code was 



r e l e v a n t  because the  clailrls were f o r  l i q u i d a t e d  sums, and t l i e re  was 110 

s t a t u t o r y  requirement  under s e c t i o n  249 t o  f i l e  an  a f f i d a v i t  of scarc l i ,  t h e r e f o r e  

the f a c t  t h a t  the  a f f i d a v i t  of s c a r c l ~  was not  fl.l.ed on tlic tlny of s e a r c h  

a s  r equ i r ed  by the  s a i d  p r a c t i c e  d i r e c t i o i i s  was i r r e l c v a ~ ~ t  ; t h a t  tlic judgi i~cnts  

were c o n s i s t e n t  wi th  the  s t a t emen t s  of c l a im  f i l e d  and were a c c o r d i n g l y  

c) not  en t e red  f o r  too n~ucli, but  i f  the  c o u r t  liolds t l int  tlie 1tc111s d c s i g n a t e d  

"C.R.", and the amounts t o  d i scha rge  the  l e g a l  l i a b i l i t i e s  of t h e  p l a i n t i f f s  

should not  have been inc luded  i n  tllc j u d g a ~ c ~ i t s ,  t l ~ a t  i s  liot all i r r e g u l a r i t y ,  

bu t  a  defence and a  b a s i s  t o  s e t  n s idc  t l ~ c  jutlg~~ierit ,  i t 1  p a r t .  Ilc nl.so conceded 

t h a t  i f  the  p l a i n t i f f s  knew t l ia t  tliey were ~ i o t  e n t i t l e d  t o  tlie s a i d  alnourits 

and sued f o r  tlleni, i t  would be ari i r r e g u l a r i t y  n~ id  tlic p l a i n t i f f s  were ~ i o t  

c la iming  the  sum of $1,763,065.00, tlie t o t a l  of tlie i t c ~ ~ ~ s  d c s i g n a t e d  "C.K." 

whicli sliould be dctluctctl a~ i t l  jutll;lnc~lt be clitel:ctl Tor t l ~ c  1x1 l ; i~ i cc ;  LIii~t t l ~ c  

p l a i n t i f f s  i r i  s u i t  110. ~ 1 4 1 / 9 6  Iinvilig souglit n  d c c i a r n t i o ~ i  a~irl  1 1 1  t l ~ c  n i t c r ~ i a t i v c  

sued f o r  money Iiad allti rccc.ivctl, corircct l y  cxc~:cl.:ictl t l i c ?  o l ) t . lo~i  to  ;11);11i(Ioi1 

the  claini f o r  a  d e c l a r a t i o n  and e n t e r  judgment f o r  tlie l i q u i d a t e d  d e b t ;  t l i a t  

the  mandate g iven  t o  the  1 s t  dcIciid:i~it was co~ i t ; i i~ i c t l  . i l l  t l ~ c  Ii i .story ~ I I C I  

s i g n a t u r e  c a r d s ,  which the  c o u r t  sliouid e x a ~ ~ ~ i ~ i e  alid c o ~ i c l u d c  t l iot  tlicy 

c o n t r a d i c t  tlie c o r p o r a t e  r e s o l u t i o n  r e l i e d  on by tlie 1 s t  d c f e ~ i t l a ~ i t  n s  t he  

mandate; t h a t  tile c o u r t  should not  r e l y  on tlie a f f i d a v i t  of t he  1 s t  d e f e ~ l d a n t ' s  

w i tnes s  Mary Powell wllo 'was not  a  p a r t y  t o  tlie aiaking of tlie d o c u ~ ~ ~ c l l t s  forming 

the  mandate, knew the  s a i d  c o r p o r a t e  r e s o l u t i o n  was a  f o r g e r y  d e s p i t e  r e c i t i n g  

t l ~ r l t  "tlie account  . . . . was n l.w;~ys ol,cratctl  I)y tlic I :;L 1)  1 ; I  1 1 1 1  I I I' 1 1 1  ; I ( . C O I - ~ ; I I ~ C C ~  

w i th  the  terms of tlie mandate . . . . t o  llonour c l ~ e q u c s  . . . . . bcnr ing  tlie s i g n a t u r e  

of e i t h e r  t h e  Chairman o r  tlic S c c r c t a r y  . . ." n ~ i t l  Icncw t l ia t  clicclucs wcrc 

r e t u r n e d  by the  1 s t  defendant  wi th  tlie n o t a t i o n  I f . . .  secorid s i g n a t u r e  required: '  

and t l i c r e fo rc  no d c f c ~ i c c  o l  c s t o l ~ l ) c l  n rosc ;  t l ~ ; ~ t  t l ~ c  t l c l c ~ ~ c c  w;~!; :l ~ I I : ~ I I I  - 

T i l d e s l e y  v s  - Harper [ 18781 10 Clian, Div. 393, C r i t c l i c l l  v s  London atitl Soutli 

~ e s i c r n  Rly. [I9071 1  k.13. 860. 

Mr. Grant f o r  the  p l a i n t i f f  ner l t ley Rose argued t l la t  t h e  .judgaients 

wcrc r e g u l a r l y  c n t c r c d  bcc;iiisc tlic i i . ~ i : ~ l .  -jiit11;111~11t. w;is 1'01- .l.I.cll~.itl;it:ctl tlcl)tt;- 

governed by s e c t i o n  2115 of tlic Cotlc n~itl li:~v.i~ip, cn tcrct l  .j \ I C ~ } ; I I I C I ~ ~  t111tIer scc t  1011 

249, t l ~ e  p l a i n t i f f s  i n  s u i t  rio. 1114 1/96 a r c  a u t u ~ ~ ~ a t l c ; ~ l . l y  tlcc~ncrl t r )  Iiavc 

abandoned t h e i r  c laini  f o r  a  dcc l .a ra t ion  Morley I,o~ltlon I>evelopmcnt v s  

R igh t s ide  l ' r o p c r t i c s  (1973) 117 S.,J. 876; t l i n t  I I V  ;i 1- I-idavi t of s c ; ~ r c l i  i s  

r equ i r ed  by tlie wording of s c c t i o ~ i  2 4 5 ,  i l l  c ons t  r n s t  t o  s(!r.t:ioli 70 wlic~i -jutlp,lncnt 



i n  d e f a u l t  of appearance is soug11t t o  be e n t e r e d  t h a t  i f  t l ~ e  c o u r t  f f ~ i d s  

t h a t  an  a f f i d a v i t  of seclrcl~ was Ilcccssary t l ~ e  f.ai. lurc t o  fi1.c Ll~c s a i d  a f . i l d a v l t  

of the  s e a r c l ~ ,  was a  lllcrc i r r c g u l a r i l y  t l ~ a t  d.Ld i ~ o t  reildcr tile s;~ltl . ~ I I C I ~ I I I C L I ~  

as  i r r e g u l a r i t y  e i l te rcd;  t l ~ a t  tllc J ucl~;~llc~lts c ~ ~ t c r c c l  wcl:c! 11ot 101: t oo  ~ntlcll 

w r i t  was i s s u c d ,  t l ~ c  t lc l :c~~t la~l t  111;1tlc I ) : I I : ~  I ) ; I Y I I I ~ ! I I ~ : :  rdI1.1 1.11 wc.~.c~ I I O L  t:11((!11 .I 11Lo 

account by tlie p l a i n t i f f  wlieri judgmeilt was e n t e r e d  - Ar111.itagc v s  l 'arsons 

[1908] 2 1Z.B. 410, Muir v  Jeults [ 191 31 2 K.1i .  111 2  F l o w  l . o ~ ~ t l o ~ ~  l)cvc.l.ol)lllc!~ll: 

appearaiice 111 botli s u i t s ,  t l ~ c  1 s t  t l c f . e ~ ~ t l a ~ ~ t  ~ ; I I I I I ~ ~  11ow ~ ~ I I I ~ ) . ~ . : I . L I I  .1.11 I ) o t l ~  su.Lts 

t h a t  the re  was no b a s i s  d i s c l o s c d  i l l  t l ~ e  s t a t e n ~ c ~ ~ t s  of. c1.a.i III t o  c ~ l t c r  J u d g o ~ e ~ l t  

i l l  favour of. t l ~ e  211~1 ~ ) J . ; . I . L I I ~ J . I ~ ~ ~  :i 11 ::[I Lt I I C )  I\ 111 J / O h  :111,.1 t r l l t a  211tl ; I I I ~ I  31.~1 l ) i : ~ . L i ~ L l . l :  I::: 

i n .  s u i t  no. M150/96; t l la t  t l ~ e  rc l i .c f  c ln ia~c t l ,  ~ C - I ) ; I ~ I I I C > I I ~  0 1 :  I I I O I I C ~  II : I(I  i111cI r ecc ivc( l  i!: 

r e - c red i t ed  w i t 1 1  tlre a l ~ l o u ~ ~ t s  wl:o~~);l.y tlcbltctl - Atlt.il~':; ( : o r ~ ~ - t  I:ol-l~ls, Vo.L. 

any persolla1 k~iowledge i l l  t l ~ c  d c l ) o ~ ~ e ~ ~  t  t o  c l u ; ~  l J T y  ; I S  ; I I I  ;I l l i t l ; ~ v  l l' of 1nc.1- LL:: 

t o  sul)l)ort t l ~ c  c?.lJ.cl;;it J . ~ I I : ;  J.II Ll~c ~)~:o~o: :cr l  rlc l :c?~lc :c> ;111t1 : : I I O I I  l t l  I I O L  1 ~ 1 . 1  1.0 l l r b t l  

on a s  a  b a s i s  f o r  tlic e x e r c i s e  of t l ~ c  c o u r t ' s  d . i s c r c t . i o ~ ~  - I{all~lt i s s o o ~ ~  v s  - - - . - .- - - . - - -- 

O l d ~  I l i s c o u ~ ~ t  Co. Lttl. (1961) [I \.1.1.1{ 73. Clea~icl:  Co.  1 . ~ ~ 1 .  v:: \J1: i~!l~l:  ( 1 9 l O )  

15 J . L . R .  1.8; t l ia t  t l ~ c  s a i d  aTLidav i t s  c o ~ ~ t a i l l  s t ; ~ t c ~ n c ~ ~ t s  of. . I . ; I w  a ~ ~ t l  s c v c r a l  

i r . r e l e v a n c i e s  and do not  d l s c l o s e  ally t r i a b l e  is : ;ucs;  t11:1t i.11 s u i t  I I ~ .  1)141/96 

tlie i n s t r u c t i o i i s  OII  t l ~ e  s i l ;~ ia tu rc  ; I I I ~  l ~ i s t o r y  C;I 1.~1:; 111-CV:I  I .I. O V C I :  t11:1t 0 1 1  

t he  c o r p o r a t e  r e s o l u t i o l i ,  but ~ l l n i ~ ~ t a i ~ ~ c d  t l ~ a t  t l ~ c ~ - c  was all i s s r ~ c  t o  be t r l e t l ,  

namely, d id  t l ~ e  c o n f l i c t  bctwcc~i  t l ~ c  sn:Ltl s i ~ : ~ ~ n t c ~ ~ - c  n l ~ t l  11:i.story (:;11:(1s ; I I I ( I  

s e e  t l ~ a l :  tlie acco1111t w;~:; 11ot wl:ollj; l y tlcl) l Lctl I ' ; I~ ; (>L ' ! :  . .. ....... I , ; I w  01'  I \ ; I I I I (  .. I .. II~;-,-- .- 11 . - 

e d i t i o ~ i ,  a 7 1 i i 1  ~ I I I I I I  v I - 1  I -- J 9 1 I N .  I . .  I:. -- I ,  i l l t e r  

a l i a ;  t h a t  tlic sai.d cor1)oratc r c ? : ; o l . r ~ ~ . i o ~ ~ ,  ~ l o t  11;lvj.llj: h c c ~ ~  s . l~ :~~cr l  I)y t l ~ c  Lst 

defendant  i s  no t  a c o ~ i t r c ~ c t u n l .  111a11cl;itc aiid "tlie u ~ ~ c o ~ ~ t r a v e r t c d  c v i i l c ~ ~ c c  colitnitied 

i r i  tlie a f f i d a v i t s  of  1lc11tJ.cy ~ o s c "  sl~ow t l i  ; I  t  .i.t "\,?;I:: :: I ~ ; I I c ( I  .i 11 1 )  I :111lt ; I I I C ~  



i n  s u i t  no. M150/96 a p a r t  f rom t h e  i s s u e  o f  t h e  1st defendant ' s  c l a i e ~  t o  tlie 

sum of $1,763,065.00 no t r i a b l e  i s s u e  i s  d i s c l o s e d  and t l ~ e  1 s t  d e l : e r ~ d a ~ ~ t  

is  v i c a r i o u s l y  l i a b l e  f o r  t h e  un1awl:ul a c t s  committet l  by i t s  s e r v a n t  o r  a g e n t ,  

t h e  2nd d e f e n d a n t  - Lloyd v  Grace ,  S l l ~ i t l ~  & Co. [ I 9 1 2 1  A.C .  716; t l ~ a t  t l ~ c  

a n ~ o u n t s  s o u g l ~ t  by way of  c o u n t e r - c l a i m  i s  n o t  a  t r i a b l e  i s s u e ,  b e i n g  i r r e l e v a n t  

C, t o  t h e  p l a i n t i f f s '  c1ai111s and t l ~ a t  t i le  s a i d  a I I i d a v l t s  o f  Nary P o w e l l  c o n t a i n  

no e v i d e n c e  i n  s u p p o r t  of  t h e  d e f e n c e  of  e s t o p p e l .  lle c o n c l u d e d  t h a t  t l ~ e  

c o u r t  i f  i t  d e c i d e d  s o  t o  e x e r c i s e  i t s  d i s c r e t i o ~ ~  c o u l d  o n l y  p r o p e r l y  s e t  

a s i d e  t h e  l judgn~ent i n  defau.l . t ,  j.11 s t l i t  no.  M1.50/90, a ~ ~ r l  j.11 I ) a r t ,  o ~ ~ . l y  a s  

t o  t h e  sum o f  $1 ' ,763,065.00,  and g r a n t  l e a v e  t o  d c l ' c ~ ~ c e  a s  t o  t l l a t  s a i d  SUIII .  

Under s e c t i o n  258 of  t l ~ c  Cotle, a  jut1l;e i s  ea~l)oweretl t o  s e t  ; ~ s i t l e  

I '  any judgment by d e f a u l t  . . . . upon s u c h  t e r m s  a s  t o  c o s t s  o r  o t h e r w i s e  . . ." 
S e c t i o n  2/49 prov i t l c s  i ~ ~ t c r  ;~.L.ia t l l ; ~ t ,  

"Lf t h e  p l a i n t i f f ' s  c l a i m  be f o r  a  d e b t  o r  
l i c [ u i d n t e d  ~ C I I I ~ I I ~ ,  a11d a.l.so f o r  p c c t ~ l ~ i a r y  tlan~:l[:cs 
C I I I I . ~  . . . [ I I I C I  ~ I ~ ~ : ~ I ~ C I ~ ~ I I ~  I I I ~ I I ~ C  ( I C ~ : I ~ I  I t :Is  

a ~ c ~ l t i o ~ ~ e ( . l  i l l  s e c  t l o r ~  245,  t l ~ e  p l ; ~ . l  11t.I.fl' I I I ; I ~  e ~ ~ t e r  
f i n a l  judgment f o r  t i le  d e b t  o r  1 . i q u i d a t c d  demn~lrl . . . . 
and a l s o  . . . . . i l l t e r l o c u t o r y  j u t l g n ~ e ~ ~ t  f o r  . . . t l ~ c  
tlnl11:l~;cs o11l.y . . ." 

S e c t i o n  245 p e r i n i t s  a  p l a i t l t i l l :  t o  e n t e r  l:.irlal judl;n~cnt i l l  r c s p c c t  ol: a  c l a i m  

f o r  "deb t  o r  u n l i q u i d a t e d  d c n ~ a r ~ d " i t ~  c a s e s  w l ~ c r c  t l ~ c  r l e l : c ~ ~ t l a ~ ~ t  Li11.l.s " t o  1 l l . e  

a  d e f e n c e  and  d e l i v e r  a  copy t l ~ e r e o f " ,  w i t h i n  t h e  t i m e  a l l o w e d .  T l ~ e  m e c l ~ a n i c s  

f o r  e n t e r i n g  s u c h  a judgment i s  n o t  d e t a i l e d .  S e c t l o u  70 w l ~ l c l ~  g o v e r n s  

' t h e  e n t r y  o f  judgment i n  d e f a u l t  o f  appeara t l ce  spcc.i l~.ca. l . : l  y  s t : i p u J . n t c s  s u c h  

e n t r y  by t l ~ e  p l a i ~ ~ t i l : l : ,  ~ I I  P l l i ~ ~ g ,  

I' . . . . a n  a 1 l : i d a v i t  of  s e r v i c e  of t l ~ c  w r i t  a ~ ~ t l  o f  s t ~ c l ~  
I - i c r e  ;IS ;I 1 '01-CS;I I ~ I ,  ; I I I O  L O  I : I IC ~ r r ~ ~ t  
t l ~ a ~  t h e  t lebt  i s  due ancl 1j;lyablc a ~ ~ t l  s t i l l .  s u b s i s t l l ~ g  
and u n s a t i s f i e d  .... 1' 

E n t r y  of  j u d g l ~ ~ c u t  111crcl.y c ~ ~ t a i l s  t l ~ c  f.i.1 i.11); ol' i l o c t ~ ~ ~ ~ c ! ~ ~ t s ,  w i t l ~ o u t  

j u d i c i a l  i n t e r v e n t i o n ,  b u t  tile R e g i s t r a r  o f  t i le  Supren~e  Cour t  h a s  t o  be  

Cj s a t i s f i e d  01 t h e  s t a t e  of  i ~ f f a i r s  a t  t l ~ c  rilne o f  s u c l ~  c ~ l t l - y ,  c . g .  v l ~ c t l i c r  

o r  n o t  t h e  d e f e n d a n t  h a s  " . . f a i l e d  t o  f i l e  a  d e f e n c e "  and what i s  t h e  amount 

cla1111ed and now due t o  t l ~ c  d c l - c ~ ~ t l : ~ ~ ~ ~  . A tlvf C I I C ~  I I I ~ I Y  l)e l' I I c>t l ,  P V C I I  v t ~ t  01 

t i m e ,  and"b copy t h e r e o f "  n o t  y c t  scrvct I  O I I  t l ~ c  ~ , . l . a i ~ ~ t i . f f .  I I I  s t ~ c l ~  c : l t : c u m s t n ~ ~ c e s  



G i l l  v s  Woodfin (1884) 25 Clia~i, Iliv. 787. The p J . a i r i t i f f  would riot the11 be  

e n t i t l e d  t o  e n t e r  judgment ,  u n t i l  t h e  s a i d  d e f e n c e  i s  s e t  a s i d e .  I t l r e r e f o r e  

h o l d  t h a t  t h e  p l a i n t i f f s  i n  t l ie  i n s t a n t  s u i t s ,  on e n t e r i n g  judgnrent u n d e r  s e c t i o n  

24 9 were r e q u i r c d  t o  f i l e  &lie a l f i c l a v . i t  ox i;car.-cl~, a s  tlicy .ill P a c t  ( l id .  1 

a g r e e  w i t h  t h e  subii i issioris  of  Mr. GofLe t l i a t  a:l.tlio~~j:Ii s c c t i o ~ i  245 C ~ O C S  n o t  

C)' . s p e c i f i c a l l y  ment ion  t l ~ e  f i l i n g  of a n  a l f i d a v i t ,  sollie cvider ice  o ~ i  a l f i d i l v i t  iiiust be 1"" 

b e f o r e  t h e  Reg i s t ra r , , ,  ' s t a t i n g  t h a t  no deferice h a s  been f i l e d .  

A p r a c t i c e  d i r e c t i o n  i s s u e d  by t l ~ e  R e g i s t r a r  o f  t l ie  Suprenie C o u r t  

and d a t e d  t h e  2 7 t h  day of Marc l~  1987 r e q u i r e s  t l i a t ,  

I 1  Every a f f i d a v i t  o f  s e a r c l i  n ~ u s t  be sworn and  f i l e d  
011 t l ~ e  sanie day on  which s e a r c l i  i s  made." 

Al though  p r a c t i c e  d i r e c t i o n s  have  no s t a t u t o r y  f o r c e ,  non-conformi ty  

wit11 acly, i s  ~ 1 1 1  i~:rcl;iil  :i~:.ity. 

Where a p l a i n t i f f  h a s  o b t a i n e d  judgoicut i r r c g u l o r l y  , t h c  d c f e ~ d a n t  

i s  e n t i t l e d  e x  d c b i t o  j u s t i t i n c  t o  have i t  s c t  ;i::idc - A111;il)y vs l ' r a c t o r i u s ,  

s u p r a .  I t h e r e f o r e  h o l d  t h a t  b e c a u s e  t l ie  d e f a u l t  judguient i n  s u i t  no. 

MI50196 w a s  s u p p o r t e d  by a n  a f f i d a v i t  of  s e a r c l i  swol:~i t o  a ~ i d  l i i c t l  o ~ i  t l ~ e  

f 
8 t h  day o f  O c t o b e r ,  1996 b u t  r c v e n i i r i g  t l i a t  scare11 t l ierc: i i i  was e l l c c t c d  oil 

t h e  3 r d  day o f  O c t o b e r  1996,  i t  would liave b e c ~ i  i l : rcgu.lar . ly c ~ i t c r c d  niid ougl i t  

t o  b e  s e t  a s i d e .  

I n  the '  i n s t a n t  s u i t s ,  t l ie  p i a i n t i f f s l c l . a i i a s  a r c  basctl  on  a b r e a c h  

of  mandate g i v c n  t o  t h e  I s  t p.l.ilil~t:i.Kf f o r  tlic o o t ~ ~ : ; i t . i o i ~  o f  tlic r:ljr.ci E:Lc a c c o t ~ l ~ t .  

I n  s u i t  no.  ~ 1 4 1 / 9 6 ,  p a r a g r a p h s  9 a ~ ~ d  10 o f  t l ie  s t a t e m e n t  o f  c l a i m  

r e c i t e  t l i a t  tlie 1 s t  p l a . L n t i l l  ol)er.-otctl ctirl:ciit : iccoi i~i t  110.  1 .1  132200 a t  t h e  

Tower S t r e e t  b r a n c h  o f  t h e  1 s t  d e f e n d a n t  and t l i a t ,  

I 1  
0 1 1  tli(! I I [ : I 1  (lay 01' ! ~ l ~ ~ l ~ o l l l l ~ ~ ~ i - ,  10 ' )  I , I1.y : l } ~ , i ~ l ~ ~ ~ l l l l ~ l i l .  I i i  

w r i t i i i l ;  b c t w c c ~ ~  tllc l i r s t  ~iaiactl 1)J.;i.i.1iti.l:P C O I I I I ) : ~ I I ~  

and t h e  f i r s t  naaictl defend:r:it baiiI( iii;ide 011 t lic saliie 
d a t e  ant1 by tlie oiclntlate g i v c n  t o  tlic F i rs t  un~iietl 
de f  e n d a ~ i t  bank l o r  tlie o p e r a t i o n  of  tlic s a i d  nccotiirt , 
any of t h e  f i r s t  r~ained p l a i n t i f f  company 's  clieclues . . . 
o v e r  ... $5 ,000  was t o  be p a i d  o r  l ionored ( s i c )  .... I I 

The 1 s t  nanied p l a i n t i f f  conipia ined t l i a t  d u r i n g  l l .  . . t h e  p e r i o d  Scpteniber  

11, 1991 t o  May 30, 1995" tlic 1st t lcfcnt l :~l~t  co~ l~~l~ i t : t c ' ( l  I>~-c~:lc:lics of  t l i ~  s:lid 

mandate .  



I n  s u i t  no. M150196, p a r a g r a p h s  5 , 6 , 7  and 8 r e c i t e  t h a t  t h e  1 s t  

p l a i n t i f f  o p e r a t e d  a  c u r r e n t  a c c o u n t  no. 121100408 a t  t h e  A d e l a i d e  S t r e e t  

b r a n c h  of  t l ie  1 s t  d e f e n d a n t  and tllat, 

I I  . . . on tlie 2 1 s t  cloy o f  Ja l iua ry ,  1993.. . t l ic  agrcclnc!lit i n  
w r i t i n g  n~atle on t l i a t  d a t e  between t h e  f i r s t  p l a i l l t i f f  and  
t h e  1 s t  tlefenrlnllt . . . . t l ic  rnnlitlatc j;:i.ven t o  t l ~ e  f . i r s t  
defe l ldont  Ijy t l ic  l: .irst 1)J.a.Lllt il1.C . . . . ~ ) r o v i t l c d  t11;it cllcclilcs 
of  t h e  f i r s t  p l a i n t i F f  s l iould  o n l y  be p a i d  o r  l io~ loured  
( s i c )  by t l ie  f i r s t  d e f e n d a n t  on t h e  s i g n a t u r e s  o f  any two 

11 o f  tlie .... directors .... . 
The 1 s t  named p l a i n t i f f  cornplained t l i a t  d u r i n g  ".... t l ie  p e r i o d  

J a n u a r y  1993 t o  Novell~bcr' 199/1 . . . . I1  tlle I SL: tI(~fc11(1:111t C O I I I I I I ~  t t ~ d  O ~ ~ : I C I I C S  o f  t l lc  

s a i d  mandate ,  i n  t h a t  s e v e r a l  cl ieques were  drawn c o n t a i n i n g  t h e  s i g n a t u r e  

o f  one d i r e c t o r  o n l y ,  p r c s c n t c t l  t o  tlle 1 s t  tlcfe~ltl;lllt  nlltl 1)aylllciit o l ) t ; l incd 

t h e r e o n .  

< , Wliere t l ic  cJ.31l11 is basctl oli a bl-c;icli oF I I I : ~ I I ~ ~ ~ L ~  (:Lvc~i L O  a 1);111lc, 

t h e  b a s i c  a c t i o n  i s  one  f o r  a  d e c l a r a t i o n  o r  For a n  nccouli t  t o  be  t a k e n .  

The a u t h o r s  i n  tlie Eucyc1ol)ncdla of  I ln~lkii lg Law, 1995 a t  1);11:;1~;1-;1[)11 201{, i l ~ i d c r  

t h e  c a p t i o n  "IJayment w i t h o u t  Mandate" w r o t e ,  

11 1 f  tlic p a y i ~ i g  boillc d o c s  11ot pay a  cl1e(1i1e o r  ; I I ~ ; I . ~ . V ~ U U S  

i n s t r u m e n t  i n  accor t l ance  w i t 1 1  i t s  rl~niitln t c  o r  i n  t l r~c  
c o u r s e  tllc c r l s t o ~ l ~ c r ' s  1);ls.L~ carlsc of  a c t  ioll 1s fol- ; I  - - - - .- .- .. - . . - . - -. . . - - -.. - . - . . . - - . . . . . . . . . . . .- 
dcc1ora t . io11  t l l a t  tllc balllc was ~ l o t  c ~ i t  i t  J.ctl t o  tlcl).l t 
t h e  custorlier w i t h  tlie a n ~ o u n t  of  t h e  cheque  ." (eoll) l iasis  a d d e d )  . 

The f o o t n o t e  t o  t h i s  s t n t e ~ ~ ~ c n t  qilotcd t l ie  c a s e  O F  I.,i~l~l)r,r:l~l):c v s  1l;irilc oF 

C r e d i t  and Commerce, s u p r a ,  i n  s u p p o r t  o f  t h i s  p r o p o s i t  i o n .  

T h i s  procedure i s  s i lppor tcd  by t l ~ c  work, A t I c i l ~ ' s  ( :oi lr t  I'oJ-III:;, V o l u ~ l ~ e  

6 ,  as t o  t h e  f o r m a t  o f  t h e  stntel l iei l t  o f  clai111 wlicre t l ie  p J a i 1 1 t i F 1  cl;li111s 

a  w r o n g f u l  d e b i t .  Form 31 r e n d s ,  i ~ l t e r  n l l n ,  

I t  S t a t e m e n t  o f  clai i l l  f o r  d c c l n r n t i o u  t l l n  t p l n i 1 1 t i f F  ' s  aulount 

wro~l~~;.I.y tlel).Ltctl w I . t l 1  : I I I I O L I I I ~  01: C I I ~ \ I I ~ I ~ !  wI11cl1 ( l c ~ l ~ t ~ 1 1 ( 1 : 1 1 1 t : :  WC:J:C 

i n s t r u c t e d  n o t  t o  pay. 



Statement of Claim 

1. The defendnat  a r e  bankers  ....... 
2. ... t h e  p l a i n t i f f  was a  customer of t he  

defendants  ........ 
3 .  . . . The p l a i n t i f f  drew a  clleque f o r  Lx.. . . . ... t h e  p l a i n t i f f  by te legram i n s t r u c t e d  the  4 '  

defendants  t o  s t o p  payment of t h e  s a i d  cheque 
5. ... i t  was the  duty of t he  defendant  no t  t o  pay ... 

A l t e r n a t i v e l y  t h e  defendants  had no a u t h o r i t y  t o  pay... 
But i n  breach of t he  s a i d  duty  and/or  wi thout  
a u t h o r i t y  t h e  de fedan t s  pa id  t h e  s a i d  cheque .... 

The p l a i n t i f f  l ~ i ~ i m s  

(1) a  d e c l a r a t i o n  t h a t  t h e  defendants  have wrongful ly 
deb i t ed  the  p l a i n t i f f s  account and t h a t  t he  sum 
of Ex.. . is  due and owning t o  t he  p l a i n t i f f .  

(2)  A l t e r n a t i v e l y ,  Ex... a s  money had and r ece ived  by 
t h e  def erldarlt . . . . " 

Seeing t h a t  t he  b a s i c  cause of a c t i o n  i s  f o r  a  d e c l a r a t i o n ,  t h e  

(1 judgment i n  d e f a u l t  i n  such a  s u i t  cannot be en t e red  i n  accordance wi th  s e c t i o n  

245 of t h e  code; bu t  would be governed by s e c t i o n  254, which r e a d s ,  

"245. In  a l l  o t h e r  a c t i o n s  t h a t  those  i n  t h e  
preceding s e c t i o n s  ... i f  t he  defendant  makes 
a  d e f a u l t  i n  f i l i n g  a  s ta tement  of defence and 
d e l i v e r i n g  a  copy t h e r e o f ,  the  p l a i n t i f f  lnay 
s e t  down t h e  a c t i o n  on motion f o r  judgment, and 
such judgment s h a l l  be given a s ,  upon t h e  
s ta tement  of c la im,  t he  Court o r  a  Judge s l l n l l  
cons ide r  t he  p l a i n t i f f  t o  be e n t i t l e d  to ."  

The f a c t  t h a t  t he  p l a i n t i f f  s eeks  t o  r e l y  on t h e  a l t e r n a t i v e  

c la im of "money had and received" does no t  make the  cause  of a c t i o n  o the rwi se  

than  based on a  breach of mandate by a  wrongful d e b i t .  A change of wording 

cannot thereby  change the  subs tance  of t h e  b a s i c  cause of a c t i o n .  I t  i s  

f a l l a ~ i ~ b l s . ; t . a r g u e  t h a t  such a  cause of a c t i o n  r e q u i r i n g  a  d e c l a r a t i o n  by 

t h e  c o u r t  and which cannot q u a l i f y  f o r  t h e  e n t e r i n g  of judgment, a s  a  "debt 

o r  l i q u i d a t e d  demand" under s e c t i o n  245, is  of such an amorphous c h a r a c t e r  

t h a t  i n  t h e  same b r e a t h ,  by the  p l a i n t i f f  e l e c t i n g  t o  pursue t h e  a l t e r n a t i v e  

c l a im  of "money had and received",  t he  s a i d  cause of a c t i o n  can now q u a l i f y  

'1' a s  a  "debt o r  l i q u i d a t e d  demand" f o r  which f i n a l  judgment may be e n t e r e d  i n  

d e f a u l t  of defence;  i t  s t i l l  have a s  i t s  base ,  t he  complaint  of a  breach  of 

mandate a s  a  r e s u l t  of a  wrongful d e b i t .  The procedure cor responding  t o  such 

a  cause of a c t  i on  r e~ i in i~ l s  r~~iclinnl:ed. 

By way of analogy i n  r e s p e c t  t o  causes  of a c t i o n ,  i n  t h e  c a s e  



Drane v Evangelou [I9781 2 A l l  ER 437, Lord Denning 

agreed wi th  tlie view tllnt o l~cc  ~ 1 1 c  [ a c t s  a r e  suJ:[.icj.c~ltJ.y ;~J.l.c~;ctI i . t  does  

not  m a t t e r  what l a b e l  was placed on tlie cause 01 a c t i o n .  lle the11 r e i e r r e d ,  

a t  page 440, t o  his view [ ) r ~ ' v i o ~ ~ s . I y  c x ~ ) r e s s c d  j l l  1te V;III~ICI.VC.~IS 'L'rt~st 119741 

3 A l l  ER 205 a t  page 213, 

I1  l t  i s  s u f f i c l c l l t  f o r  t l ~ e  pl.caclcr t o  s t a t e  n ~ n t e r l a l  
f a c t s .  He need not  s t a t e  the  l e g a l  r e s u l t .  1f 
f o r  convenience, he does s o ,  Ile is  not  bound by, 
o r  l i l l ~ i t c d  t o ,  wllat lie has s t a t c t l .  Ile can p r e s e n t ,  
i l l  argumclit, auy l c g a i  c o ~ ~ s c c ~ u c u c c  01 wlllch tllc 
f a c t s  permit ."  

In  the  . i n s t a n t  c a s e ,  t l ~ c  t r u e  substal lcc oT tlic cause  oL ac t lo l l  d e t e r a ~ l n c s  

the  na tu re  of the r e l i e f ;  i t  i s  not a case  of a  111cre " n r i t l ~ m e t i c n l .  c a l c u l a t i o n " ,  

i t  i s  not  a  l i q u i d a t e d  suln.  1 1 1  I,il~lpgrallgc Lttl. v s  11a1iI~ ol: Crct l l t  a ~ l d  Coaaacrce, 

supra ,  the  p l a i n t i f f  c lai~l led t h a t  c e r t a i n  nnlounrs were wrongly d e b i t e d  i n  

breach of alando t e  al~t l  sl~ouJ.tl I)c r c l ) :~  .I tl t o  t l ~ c  1 )  1 ; I  1 I I L  1 1 1' . ! ; ~ : ; I ~ I ~ ~ , ~ I L O I I ,  .J , J . I I  

i n  i d e n t i f y i n g  some 01 Clle i s s u e s  involved ,  saicl,  

" I s sue  ( A )  Llid the lllarldate a u t l ~ o r i s e  the t r a n s i e r s  i n  
ques t ion?"  

and found i n  r e s p e c t  01 t l ~ e  cl~nJ.lcliy,c t o  t l ~ c  s ; ~ . L t l  111:11itl:1tc, t11:1t, 

I t  . . . . t h e r e  was no p l ea  01 custoalcr prnc t  i c e ,  no 
cvi t lc l~cc  worL11 Ll~c Il;llnc L II:I t L l r  i :; war: 1 l l c '  y,c'rlc'l-:i l 1 y  
accepted custosl o r  p r a c t i c e ,  n~icl 110 grou11d i l l  Iny 
judgment why I should  a l low i t  t o  c o ~ l t r a d i c t  t h e  
w r i t t e n  mandate... . . . . I 1  

"Tssue ( B )  Was sollle o t h e r  a u t l l o r i t y  given t d  1l.C. C .  1. 
(tl lc dcf endant  con~l)nliy) I)y rlle c o n ~ ~ ) a l l ~ ? " ,  

".  . . . L i in t l  t l ~ a t  t l ~ e r e  was no 1-et tcl-  ; ~ r ~ t l ~ c ) r i s i u g  
tr:ln:ircrs I)cLwcc~~ Ll~c . . . . . . nc*cotl~lls." 

He then ,  w i t h  rile a s s i s t a n c e  of evidellce o i  accou11tnntq proceeded 

t o  conclude what was tlle aaloulil: clue LI:OIII 11i.s caJ.cu.l:~tic)li!:. 

C . !  I t  seems t o  ele tllilt i l l  t l ~ c  Lio~pgrnllge case  eve11 tllougll t l ~ c  c l a i m  

L 4' 

d i d  no t  s p e c i f i c a l l y  seek  a  d e c l a r a t i o u ,  the  subs t ance  o i  tllc c l a i ~ n  and the  

f i n d i n g s  were i n  the  l ~ n t u r e  of ii tlcclal-nt.io11 a~it l  orticl- f o r  1);1yalcllt. 

I the re f  o r e  hold t l ia t  i n  s u i t  tlo 1114 1 /96 tlie argtliec~lt aclvnnced t h a t  

t h e  p l a i n t i f f s  were ~) roccc t l  i I I ~ ;  011 t l ~ c !  I,:~si s 1):11-;iy,r;i1~11 i x ,  o r  c I I ~ .  s t n t c r ~ ~ r l i t  

of c la im,  namely, 



11 i x .  Repayment of t h e  amount of ... $ 89,958,596.00 
a s  money had and r e c e i v e d  t o  t h e  u s e  o f  
t h e  p l a i n t i f f s " ,  

and t h e r e f o r e  e n t i t l e d  t o  t r e a t  t h e  s a i d  sum a s  a  d e b t  o r  l i q u i d a t e d  dcinand 

i s  w i t h o u t  f o r c e .  The c l a i m  remains  what i t  a lways  was, i n  b o t h  s u i t s ,  a 

compla in t  o f  wrongfu l  d e b i t  111 brc:lcli of  iiiaatlntc; LI prc-coticl l t lon t o  a 

judgment is  a j u d i c i a l  i n t e r v e n t i o n  f o r  a  d e l c l a r a t  i o n  a s  t o  t h e  e x i s t e n c e  

of and b r e a c h  o f  t h e  mandate. T h i s  a t t r a c t s  t h e  o p e r a t i o n  o f  s e c t i o n  254 

o b l i g i n g  t h e  p l a i n t i f f s  t o  proceed by mot ion and n o t  by way of  a  e n t e r i n g  

of judgment under  s e c t i o n  245. See Metzger e t  a 1  v s  Dept.  o f  H e a l t h  119771 

3  A l l  E.R. 444 and F a i t h f u l 1  v s  Woodley s u p r a .  The d e f a u l t  judgments i n  t h e  

i n s t a n t  s u i t  were a c c o r d i n g l y  improper ly  and i r r e g u l a r l y  o b t a i n e d .  

Tlle 1 s t  p l a i n t i f f  , a  l i m i t e d  1 , i a l ) i l  :i.ty coiol)aliy, i n  srlit 110. 

~ 1 4 1 1 9 6  o p e r a t e d  i t s  c u r r e c n t  a c c o u n t  no. 11132206 w i t h  tile 1st d e f e n d a n t ,  

and c la imed  t h a t  t h e  mandate g i v e n  on t h e  1 1 t h  Scptcmber ,  1991 was brcaclled 

by t h e  1st d e f e n d a n t  by t h e  u n a u t h o r i s e d  d e b i t  of t h e  s a i d  a c c o u n t  i n  r e s p e c t  

of cheques  exceed ing  $5,000 which were n o t  s i g n e d  by t h e  2nd p l a i n t i f f .  

Pa ragraph  23  of t h e  s t a t e m e n t  of c l a i m  r e c i t e d  t h a t  t h e  ' I . . . .  f i r s t  p l a i n t i f f  

h a s  s u f f e r e d  l o s s  and damages . . . . $89,958,586,80. .  . I 1 .  Tlle p r a y e r  t h a t  ". . . 
a l l  t h e  p l a i n t i f f s  ... c l a i m  a g a i n s t  t h e  de fendan t"  t h e  s a i d  some of  money, 

I t . . . .  due and owning by t h  f i r s t  named d e f e n d a n t  bank t o  t h e  f i r s t  named p l a i n t i f f  

company . . . I 1  i s  n o t  j u s t i f i e d  on t h  p l e a d i n g s ,  n o r  i s  i t  e x p l i c a b l e  i n  l a w ,  

by t h e  f u r t h e r  c l a i m  t h a t  ". .. t l ~ c  p l a i n t i t f s  have been c o i l s t r n i ~ i c d  t o  borrow 

money t o  f i n a n c e  t h e i r  b u s i n e s s  ....". No l i a b i l i t y  i s  owed t o  t h e  2nd p l a i n t i f f  

by t h e  1st d e f e n d a n t ,  on t h e  p l e a d i n g s .  

S i m i l a r l y ,  i n  s u i t  no. M150/96, t h e  c o n t r a c t u a l  l i a b i l i t y  i s  

shown on t h e  p l e a d i n g s  t o  e x i s t  between t h e  1st p l n l n t l f l  ;ind t l ic 1 s t  d e l c n d a n t ;  

I I .... l o s s  and damage . . . . I 1  was c la imed  t o  have been s u f f e r e d  by t h e  1st p l a i n t i f f .  

However, t h e  p l e a d i n g s  do c l a i m ,  i n  t h e  a l t e r n a t i v e ,  l o s s  t o  a l l  t h e  p l a i n t i l f s ,  

w i t h o u t  showing a j u s t i f i a b l e  b a s i s  on t h e  p l e a d i n g s .  To t h e  e x t e n t  t h a t  

t h e  f i n a l  judgment was e n t e r e d  f o r  t h e  p l a i n t i f f s  o t l i c r  t h a n  t h e  f i r s t  p l a i n t i f f  

i n  each  s u i t ,  i t  i s  i r r e g u l a r .  tlowever, had t h e  judgment been o t l l e r w i s e  

r e g u l a r ,  t h e  j o i n d e r  of t h e  p l a i n t i f f s  o t h e r  t h a n  t h e  1st p l a i n t i f f ,  would 

be a  n u l l i t y  and i n  my view s e v e r a b l e .  



Where a  p l a i n t i f f  e n t e r e d  judgment i n  d e f a u l t ,  f o r  a  sum i n  e x c e s s  

of what i s  due t o  him, t l ie de I endan t  i s  e n t i t l e d  t o  have i t  s e t  a s i d e  - Muir 

v s  J e n k s  [1912]  2  K.B. 412. T h i s  c i rcunis tar ice  i s  no t  r e s t r i c t e d  t o  payment 

a a d e  by tlre defcndarit  and ; ~ c c e ~ t c d  by t l ~ c  l ~ . I . ; r . L ~ i t l l f .  ; ~ l : t c r  tlic wr:Lt was l i l c t l  

and n o t  t aken  i n t o  c o n s i d e r a t i o n  by tlie p l a i n t i f f  when e n t e r i n g  judgment ,  

C, a s  a rgued  by counse l  l o r  t l ~ e  pJ . ; iL~~t .Ll ls .  1 1 1  1.oog y orig Ltd.  v s .  1~u r l ) c s  

Manufactur ing (1986) 40 WIIi  229, t h e  c o u r t  h e l d  t h a t  judgment was e n t e r e d  

f o r  t oo  much and ought  t o  bc s c t  a s i d e  because  I t  l n c l i ~ d c d  a  c1aJ.11i l o r  l ~ i t c r c s t  

no t  c la imed i n  t h e  w r i t .  111 IJolt :1iit1 Nut 1,td. v s  Ilowlnnds [196/1] 1  All. 15.K. 

137,  a l t h o u g h  paynient: was ~ i ~ o d c  I,y tlic dcfc~icl : i i~ts  a l t e r  i s s u e  o l  tlic w r i t ,  

,. and t h e  judgment e n t e r e d  by d e f a u l t  thereby, l ield t o  be bad and i r r e g u l a r  and 

s e t  a s i d e ,  i t  was c o n l i r ~ i ~ c t l  t h a t  tlic g c ~ i c r a l  r u l e  w i i s  t l i : i t  bcl 'ore tlre l s s u c  

of a w r i t ,  where a c r e d i t o r  a c c e p t s  payment of a  clieque,  ....... 
11 . . . tlie renicdy by a c t i o n  was sus l~e~ic led  f o r  t l ie 
tinre be ing  t o  t l ~ e  e x t e n t  of tlic ; ~ I I I O U I I ~  of  tlie 
clreclue , aiid tlie p l a i n t  .ill's Il:~tl 1 1 0  r i [:lit un t  L 1 
I t  was sccli  wlicLlicr tlic clieclue W:IS t l l s l ~ o ~ ~ o u r c t l  
o r  n o t ,  and no r i g h t  u n l e s s  I t  was t l i s l io~ ioured ,  
t o  s i g n  judgment i n  d e f a u l t . "  

I n  tlic l ~ i s t a i i t  c a s e  111  t l ~ o  s t a t c i l l c~ i t  o r  ~ . I ; I ~ I I I  (:;I::(. ,111  ! ; ~ l l t :  1 1 0 .  b1150/90 

s e v e r a l  cheques  were payab l e  t o  tlie 1st d e f e n d a n t  aiicl a l s o  t o  tlic 1st and 

2nd p l a i n t i f f s  and t h e r e f o r e  sl iould n o t  liave bee11 i ~ i c l i ~ d c c l  i i i  tlic d e f a u l t  

judgment r e p r e s e n t i n g  a n  amount due fmm t h e  1 s t  d e f e n d a n t .  However, I canno t  

f i n d  any r e c i t a l  i n  t h e  s t a t e ~ n c r i t  of c l a i m  i l l  s u i t  110.  11141/96 t o  s u p p o r t  

a  similar c o n t e n t i o n  by couriscl  f o r  t h e  1st de f cn t l n i~ t  ~i.11 rcspc2ct of t l ic l n t t c r  

s u i t .  , I n  a d d i t i o n ,  1 1 1  botli s u i t s ,  tlic s t a t c l u c ~ i t s  of c l n l ~ n  rcvc: i i  t l r a t  s e v c r a i  

i t e m s  w i t h  t h e  d e s i g n a t i o n  "C.li ." were i r ~ c l u d e d  i n  tlic a ~ ~ i o u ~ i t  of tlic d c l a u l t  

judgment. .  Tliese i t e m s  r ep re sc i l t  clicclues wlrlcli wcrc lodged  t o  t l ic rclcvi111t 

a ccoun t s  by t h e  account  l i o ldc r s ,  t l ~ c  1st p l a : i ~ ~ t i I f  i l l  c a c l ~  s u : i t  , c r c t l i t e d  

t o  t h e  accoun t ,  r e t u r n e d  by tlie p a y i ~ r g  bank a s  dl~1iorrourcd aiid c o ~ r s e c ~ u e n t l y  

d e b i t e d  t o  t h e  accoun t .  N e i t h e r  shou ld  t l iese  aerollnts Irovc bccii incl .udcd i n  

t h e  d e f a u l t  judgnrent a s  amounts due ironr tlie 1s t d e I c ~ i d a i i t .  

Tlie i u c l . u s i o ~ i  o l  t lic ;il,ovc cl1eclur.s i l l  t l ~ c  t l ( ' f ; ~ i ~  l t - j  ~ I ( ~ ~ ; I I I ( * I I ~ : ~ : ,  WOII I ( I  

c au se  t h e  s a i d  j udg l~ re~ i t s  t o  Irave I)ccii cnterccl  f o r  t o o  11luc11 (nssu~nir ig  t l in t  judgment 

cbu ld  have heen e n t e r  uIldcrY sectio11 2 4 9 ,  : l j i< l  1 hold  t11;lt i t  ~ ( ~ 1 1 1 ~ ~  ""' 
have been)  and consequentl .y i r r e g u l a r  and l i a l , l e  t o  be s e t  a s i d e .  i t  



is  no j u s t i f i c a t i o n  nor  answer t o  t h e s e  i ~ i c l u s i o ~ ~ s ,  t o  s t a t e ,  a s  Mr. Grillit 

does ,  t h a t  t h e  p l a i n t i f f s  sued l o r  an  "omnibus SUIII." 

I f  however,.the judgments were r e g u l a r l y  e n t e r e d ,  and 1 ho ld  t l i a t  

they  were n o t ,  i n  or t lcr  t o  be c ~ i t i t l c d  t o  I ~ a v c  ~ I I ~ I I I  :;ct i~s. ir lc till(! 1 s t  t l c f c ~ ~ t l a ~ i t  

would need t o  show a de f ence  on i t s  m e r i t s  and s a t i s f y  LI c o u r t  t h a t  i n  t h e  

c i r c u ~ ~ i s t a u c c s ,  It sl1ouJc1 cxcl:c isc! .I.t:; d l . : ;c l rc t . lo~~ 1 1 1  I I::: c I I ~ !  1tit ( I C ~ ~ ' ( ~ I I C ~ ; I I I ~  ' R  

f avou r  - Evans Bart lani  [1913] A.C . ;  i n  t h a t  r e g a r d  tlie d e f e n d a n t  s l iould  f i l e  

an  a f f i d a v i t  sliowing a  good de1:e1lcc on i t s  m e r l t s  - I<a~nkissoon v s  Ol.ds 1 ) i scount  

Co. L td .  (1961) 4  W.L.R.  73. The a f f i d a v i t s  01: Mary Powel l  d a t e d  tlie 5 t h  

day of l )ecea~bcr ,  1996 a r c  f  i..l.ccl i.11 srl1)l)ort 01: t l ~ c  : I I ) I ) - I  - I . c ;~ t . l .o~~t ; .  PI l !::.; 1'owc.l. L, ,  

d e s c r i b e d  a s  "Sen ior  Gene ra l  Manager of t h e  1 s t  de f eudan t "  i s  q u a l i f i e d  t o  

g i v e  ev idence  of t l ~ e  l n c r i t s  of t l ~ c  t l e f c ~ ~ c c .  

The p rope r  approach  01: a c o u r t  i s  t l ~ a t  s t n t c r l  by 1,ord W r i [ : l l t  i n  Evans 

C' v s  Uart lam,  s u p r a .  Ilc s a i d  a t  piige 656, 

11 1.n a c i ~ s c  1.iltc t l ~ c  p r c s c l ~ t  t l~c!rc  .is ;I Jutly;~~~crit  
wliich thougll by d e f a u l t  , :is a  regu.Lar jurlg111c11t :rlld t l ~ c  
a p p l i c a n t  must show grounds  why t h e  d i s c r e t i o n  t o  s e t  i t  
a s i d e  sl iould be e x e r c i s e d  i n  h i s  f a v o u r .  T l ~ e  pr imary  
co~~s : i . t l c rn  t  io11 i.s w l ~ c t l ~ c r  I I ~  I I ; IS  I I I ( > I .  I t s  t . ~  W I I  i ('11 ~ : I I C >  COIII- t  
s110uld I)i.iy 11cctl. 1 . f  I I I C ~ : ~ C S  ; I ~ C  S I I ( I \ ~ I I  L l l ( !  C:OIII .~ .  w I I I 110l; 

prima f a c i e  d e s i n l  t o  l e t  p a s s  n j u c l g l ~ ~ c ~ ~ t  0.11 wliicli t l i e r c  
h a s  been no proper a d j u d i c a t i o n . "  

The de f endan t  need no t  s l~ow a l i k e l i l i o o d  of s u c c c s s .  

I n  s u i t  no. U141/96, t l ~ c  s a i d  a1 : f i dav i t  ol bl;~ry I 'owell  r c l c r s ,  i n  

pa r ag raph  9 ,  t o  t h e  f a c t  t h a t ,  . . . . 
" . . . t l ~ c  sn.Ltl  i ~ c c o u ~ ~ t  . . . wir!; ;I l.w;~y:.; ol)c I::I tctl I)y 
tlie 1 s t  p l a i n t i f f  i n  a cco r t l a~ l ce  w i t l i  t l ~ e  t c r l ~ l s  
of tlie mandatc s i g n e d  by tlie 1s t p . l . ; i i ~ ~ t i f  f  011 t l ~ e  
11t11 day of September 1996 ....... I t  

and pa r ag raph  1 0 , .  t h a t  tlle c l ~ e q u e s  were drawn t o  cliscllarge t h e  l e g a l  l i a b i l i t i e s  

r e s p e c t i v e l y  - s e e  Encyc lopaed ia  of Uanking Law, paragrap11 208. Tile s u b m i s s i o n  

of c o u n s e l  f o r  t l ie p l a i n t i C f s  t l in t  t l ~ e r e  a r e  110 trinl).Lc i s s r ~ c s  i s  u ~ ~ s u p p o r t e d  

by t h e  a f f i d a v i t  ev idence  and t h e  law. A t r i a l  c o u r t  i s  t h e  a p p r o p r i a t e  forum 

t o  examine r l ~ e  e v i d e ~ l c c  01: t l ~ c  c1:fcct o f  t l ~ e  11istol:y :111d : ; i . l : ~ ~ ; ~ t i ~ r e  c a r d s  n l o ~ l g  

w i t h  t h e  c o r p o r a t e  r c s o l u t i o ~ l  and tlrc i s s i l c  of v i  c ; ~ r i o u s  1 i ; l b l L i t y  i f  f  r aud  

i s  provell,, alid  lot t11 is o L  ; I L  t.11 i ! i  i I I L D  I. I ~ C I I L O I . ~  L ;  I ~ I ~ I I : I  1 1 y i 11ill)j)1-(111r IilLc 

i s  t h e  i n v i t a t i o n  



to  examine a t  t h i s  s t a g e  the  competing,, e v i d e ~ l c e  of t he  deponent Uentley Rose 

t h a t  the cheques bea r ing  h i s  s i g n a t u r e  on ly ,  and r e l i e d  on by t h e  1 s t  de fendan t  

t o  ground the  defence of e s toppe l ' ,  were i n  f a c t  s e n t  on by 11iu1 ' to  t l ~ e  21111 . , * -  

.defendant c,or tlie i a t L c r  L O  add a  s eco~ id  s i g ~ ~ n t u r e .  . - .  

I n  the  I ,~ I I I~{ ;~ ; I I I{ ;C  C:ISC, !;ltpr:l, ,Lt J !; worl:l~y o r  I I O L ( \  t11:1t : I ~ ~ : C I I :  :III 

1 
examinat ion of the  ev idence ,  t h e  de ience  of e s t o j l j ~ e l  succeeded i n  r e s p e c t  

of a  p o r t i o n  only  of tlie t r a n s f e r s  under query.  

I t  is  no bus ines s  of tliis c o u r t  a t  t h i s  s t a g e  t o  r e s o l v e  c o n f l i c t s  

of evidence o r  t o  make f i r id ings  of f a c t .  'l'lle d e l e ~ l c c  I I I U S ~  be o ~ i c  ltr~ow~i t o  

law, and must a r i s e  on the  a f f i d a v i t  ev idence ,  and i f  i t  i s  p a t e n t l y  no t  a u t h e n t i c  

t he  a p p l i c a t i o n  w i l l  be r c lu sed  - C r i t c l ~ c l l  v s  I . ,o~~rlo~i & St11.LLli W c s t ~ r t i  I~:ii.Lw:~y, 

supra .  

I n  s u i t  no. M150196, tllc s a i d  o l ' l idavl l :  oC Nary 1'c)wcl.L il.Lsc.lo:;cs 

a defence  i n  r e s p e c t  of tl;e s a i d  c i i i i~ns  benririg t l ~ c  11oti1 ti011 "C. I<. l1 a ~ ~ t l  t1cl)itcd 

t o  t he  account ;  t h e  at torr ieys f o r  t he  p l a i n t i f  b concede tliis. i n  both s u i t s ,  

Miss Powell ,  i n  paragrapli 6, clairlts t l ~ a t  i n  tile cnsc  of a co~~~l ) J . a l r i t  ill: n wrolil:lul 

d e b i t  t he  proper  judgmcnt i s  a  r c - c r e d i t  i ~ i g  o l  t l ~ c  cus  tontc s account;  t h i s  

complaint  i s  l e s s  re levar l t  t o  tlie m e r i t s  of tile dc l encc  t l~a t i  t o  t l ~ c  t r u e  s u l ~ s t o ~ i c c  

of t he  r e l i e f  c la imed.  

I do no t  a g r e e  t l iot  tlie coun te r  clailils arc  i r r c l c v a r i t  t o  tlic s u i t ;  

they  can  p r o p e r l y  be s e t  o f f  a g a i n s t  t he  c l a ims ;  liowever t l i e re  does  n o t  appear  

t o  be a  r i g h t  t o  s e t  off. t l ~ e  S ~ I I I I  of: $52,742,881 . 10 twic :c ! ,  i . c .  :ij::ii~i::t C:ICII 

amount a s  pleaded.  The l o a n s  t o  tile 2nd p l a i n t i l l  were g i ~ a r n ~ i t e e d  by tlie 

1 s t  and 3rd p l a i n t i f  1s 111 suit  no N 1  50196; at1 ortlcl- To1- rc l ) ;~y~nc\ t~ t  i l l  f avour  

of the 1 s t  defendant  would t o t a l l y  e c l i p s e  tlie c lai in  of tlie p l a i n t i f f s  t l i e r e in .  

tlla t 

C'; 
For tlie r ea sous  s t a t e d  1 l l n d  Itlie d e f a u l t  judg~nent .  were bad and i r r e g u l a r l y  

en t e red  and a r e  hereby s e t  a s i d c .  'l'licre s l l a l l  be c o s t s  t o  tlie l i r s t  clclcritliiiit 

and ' t o  be agreed o r  taxed.  




