
I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN COMMON LAW 

SUIT NO. C.L,  A.019/1991 

BETWEEN 

A N D  

AUBURN COURT LIMITED PLAINTIFF 

JAMAICA CITIZENS BANK LIMITED DEFENDANT 
I 

D r .  Lloyd B a r n e t t  & Rudolph F r a n c i s  f o r  t h e  P l a i n t i f f .  

Michael  Hylton & Alexander Wil l iams i n s t r u c t e d  by Messrs Myers, 
F l e t c h e r  & Gordon, Manton & Har t  f o r  t h e  Defendant .  

, Heard: November 2 1 ,  23,  24 & 25,  1994 & 

A p r i l 1 8 ,  1997. 

JAMES. W.A. J. 

I n  t h i s  a c t i o n  t h e  p l a i n t i f f  c l a i m s  a g a i n s t  t h e  d e f e n d a n t s  

t h e  fo l l owing  o r d e r / d e c l a r a t i o n s :  

(1) t h a t  an  account  be t a k e n  between them and t h a t  t h e  

d e f e n d a n t s  accoun t  t o  t h e  p l a i n t i f f  f o r  t h e  sums o f  

money p a i d  t o  them by t h e ' p l a i n t i f f ,  J i h i j e  L imi ted  

and k l b e r t  P e r r i e r  i n  r e l a t i o n  t o  a  judgment deb4  
I 

i n  S u i t  No. C.L. J576/1985 f o r  t h e  sum o f  $4,929,710.66.  

(ii) a d e c l a r a t i o n  t h a t  t h e  unpaid  b a l a n c e  o f  t h e  mortgage 

l o a n s  s ecu red  by t h e  r e g i s t r a t i o n  o f  mortgage No.424336 

and mortgage' No.436171 on C e r t i f i k a t e  o f  T i t l e  r e g i s t e r e d  

a t  Volume 955 F o l i o  565 & 566 o f  t h e  R e g i s t e r  Book o f  

T i t l e s  merged i n t o  t h e  judgment d e b t  i n  S u i t  No. C.L. 

J .576/1985 e n t e r e d  on e i t h e r 1 5 t h  o r  t h e  24 th  day o f  

J anua ry ,  1986. 

(iii) a d e c l a r a t i o n  t h a t  t h e  unpaid  b a l a n c e  o f  t h e  mortgage 

l oan  (<he e k i s t e n c e  o f  which i s  n o t  a d m i t t e d )  s ecu red  

by t h e  r e g i s t r a t i o n  o f  mortgage No.363566 on C e r t i f i c a t e  

o f  T i t l e  r e g i s t e r e d  a t  Volume 1108 F o l i o  908 o f  t h e  

R e g i s t e r  Book o f  T i t l e s  merged i n  t h e  judgment d e b t  i n  

S u i t  No. C.L. J .576/1985 e n t e r e d  on e i t h e r  t h e  1 5 t h  o r  



t h e  24 th  day of  January  1986. 

A t  t h e  commencement o f  t h e  t r i a l  o f  t h i s  a c t i o n  t h e  p l a i n t i f f s  

a p p l i e d  t o  amend t h e  sub-paragraphs numbered (iii) & ( i v )  b y  adding:  

'And t h a t  t h e  a p p r o p r i a t e  r a t e  o f  i n t e r e s t  
payab le  under  t h e  s a i d  judgment d e b t  a s  
from t h e  d a t e  t h e r e o f  t o  24/6/91 i s  s imple  
i n t e r e s t  @ t h e  r a t e  o f  6% p.a ."  

No o b j e c t i o n s  w e r e  r a i s e d  by t h e  de fendan t  and t h e  Cour t  g r a n t e d  

t h e  amendment. 

The judgment was o b t a i n e d  i n  S u i t  No. C.L. J.576/1985 f o r  

t h e  sum of  $4,929,71b.66 lin r e s p e c t  o f  l oans  t o  t h e  p l a i n t i f f  under 

s e v e r a l  i n s t rumen t sbea r ing  d a t e s  from t h e  1 7 t h  February  1984 and up 

t o  25 th  March, 1985. 

The p a r t i e s  submi t ted  an  agreed  bundle  a s  E x h i b i t  1 c o n t a i n i n g  
I 

photo-copies  o f  t h e  v a r i o u s  documents r e l i e d  on by them. The f i r s t  
I 

I document i s  a  deben tu re  c r e a t e d  under t h e  Companies A c t  by t h e  

p l a i n t i f f  i n  favour  o f  t h e  de fendan t s  and d a t e d  1 4 t h  J anua ry ,  1981 

f o r  $500,000.00. The second i s  mortgage i n s t rumen t  No.424336 d a t e d  
I 

1 7 t h  February ,  1984 f o r  $200,000.00. The t h i r d  i s  a  Time o r  Demand 

~ r h s s o r y  Note f o r  $1,600,000.00 d a t e d  25 th  J anua ry ,  1985. The 4 t h  

i s  a  mortgage i n s t rumen t  No.136171 f o r  $2,600,000.00 d a t e d  25 th  March, 

I t  i s  t o  be  note,d t h a t  w i t h  r e f e r e n c e  t o  ' c l a u s e  2 ( h )  o f  mortgage 

i n s t rumen t  No.424336 d a t e d  1 7 t h  February  1984 t h e  fo l l owing  covenant  

s t a t e s :  
" I f  t h e  r a t e  o f  i n t e r e s t  payab le  hereunder  
i s  h i g h e r  t h a n  t h e  r a t e  payab le  a t  law on 
a  judgment d e b t  t h e  t a k i n g  o f  any judgment 
on any o f  t h e  covenan ts  h e r e i n  con t a ined  
s h a l l  n o t  o p e r a t e  a s  a  merger o f  t h e  s a i d  
covenant  i n  such judgment o r  a f f e c t  t h e  
Bank's  r i g h t  t o  i n t e r e s t  a t  such h i g h e r  r a t e  
a s  w e l l  a f t e r  a s  b e f o r e  judgment." 

With r e f e r e n c e  t o  Clause  2 ( a )  o f  mortgage i n s t r u m e n t  No.136171 

da t ed  25 th  March, 1985 i s  t h e  fo l l owing  covenant :  

"That  t h e  mortgagor w i l l  on demand pay 
t o  t h e  Bank ............. a l l  such sums 
o f  money which a r e  now a r e  o r  a t  any t i m e  .......... h e r e a f t e r  may be  due o r  owing 



together with interest to the date of 
repayment at the rate specified in the 
schedule hereto or at such other rate 
or rates of interest as the Bank shall 
from time to time charge ............ 

The said interest shall be ....... 
computed daily at the rate aforesaid 
or at suc4 other rate or rates as the 
Bank shall from time to time charge 
on the money so due or owing (whether 
under this instrument or on any judg- 
ment which may be recovered hereunder) 
and the Mortgagor shall pay the same 
on such day in every month as the Bank 

...... may from time to time determine 
I 1  .......... 

In addition to the foregoing instruments Delbert Perrier 

obtained a mortgagq for $500,000.00 on premises registered at 

Volume 1108 Folio 908 on 21st January, 1981. These premises are 

commonly known as 531 Molynes Road. Delbert Perrier is a director 
f - -  ' \  

I ,L*' of the plaintiff. 
I I I )I' 

I It would appear that this loanas well as the other made on 

14th January, 1981 for $500,000.00 are not a part of the plaintiff's 

case. 

Dr. Barnett submitted that the defendant proceeded to obtain 

a judgment which indorporated the amounts it claimed to be due under 

all the security documents without any regard to the differences 

in the terms and conditions of the different instruments or 

the statutory requirements in respect to notice or registration 

of such securities. He further submitted that,the only reasonable 

ground on which the defendant could be regarded as so-acting is 

that it decided to proceed on the basis of the judgment rather 

than the specific provisions of the individual security documents. 

He bolstered his submissions by referring to Section 93 of 

the Companies Act. Section 93(1) requires the registration of 

charges so far as any security on the Company's property is conferred. 

Subsection 9 says the expression "charge" includes "mortgage". 

He also relied on the provisions of Section 94 of the Companies Act 

as well as Section 103 of the Registration of Titles Act. 



S e c t i o n  103 s t a t e s : -  

"The p r o p r i e t o r  o f  any l and  under t h e  
o p e r a t i o n  o f  t h i s  A c t  may mortgage t h e  
same by s i g n i n g  a  mortgage t h e r e o f  i n  
t h e  form , i n  t h e  E i g h t  Schedule  and may 
cha rge  t h e  same w i t h  t h e  payment o f  an  
a n n u i t y  by s i g n i n g  a  cha rge  t h e r e o f  i n  
t h e  form i n  t h e  Ninth  Schedule ."  

H e  s ubmi t t ed  ' t h a t  i t s  t h e  r e g i s t r a t i o n  o f  mortgages a s  i s  

r e q u i r e d  under  S e c t i o n  103 o f  t h e  R e g i s t r a t i o n  o f  T i t l e s  A c t  by 

which p r o v i s i o n  i s  made f o r t h e  s t a t u t o r y  p o w e r o f  s a l e  t o  become 

e x e r c i s a b l e .  T h i s r e q u i r e s  t h e  mortgage t o  b e  r e g i s t e r e d '  j . n a  form 

which c-ls a  statement of the t rue  principal sum and the r a t e  of in te res t  payable. 

D r .  B a r n e t t  t h e n  r e f e r r e d  t o  t h e  endorsement on W r i t  i n  S u i t  

N o .  C.L. J .576/85 which gave p a r t i c u l a r s  o f  3  l o a n s  v i z .  

Time l oan  

P r i n c i p a l  

I n t e r e s t  t o  8 /11/85 

Demand l o a n  

P r i n c i p a l  I 

I n t e r e s t  t o  8/11/85 

O v e r d r a f t  a s  @ 11/11/85 

It c la imed c o n t i n u i n g  i n t e r e s t  on t h e  Time l o a n  a t  t h e  r a t e  o f  

$1,977.77 p e r  day ,  on t h e  Demand l o a n  a t  t h e  r a t e  o f  $1,511.11 p e r  

day from t h e  8 /11/85 , t o  t h e  d a t e  o f  payment, and on t h e  o v e r d r a f t  

a t  t h e  r a t e  o f  38% p e r  annum. 

D r .  B a r n e t t  t h e n  r e f e r r e d  t o  a  l e t t e r  d a t e d  8 t h  J anua ry ,  1986 

, ' ' I C) (See  pages  62 & 63 o f  E x h i b i t  1) from Elon Beckford ,  Managing d i r e c t o r  

I o f  t h e  d e f e n d a n t s t o  D e l b e r t  ~ e r r i e r .  I h  t h a t  l e t t e r  t h e  t o t a l .  

I i ndeb t ednes s  was $4,043,059.89. But on t h e  1 5 t h  J anua ry ,  1986 t h e  

1 de fendan t  i n  S u i t  N0.C.L. J576/85 o b t a i n e d  judgment f o r  $4,929,710.66.  

H e  f u r ' t h e r  submi t t ed  t h a t  t h e  de f endan t  e l e c t e d  t o  c o n s o l i d a t e  

a l l  t h e  d e b t s ,  and obdained a  lump sum judgment which i n c l u d e d  

i n t e r e s t  accumulated a t  d i f f e r e n t  r a t e s  under  d i f f e r e n t  i n s t r u m e n t s  



containing different terms and conditions. He said that in those 
I 

circumstances the terms of those instruments could no longer be 

applied to the consolidated sums. 

He then submitted that some of the instruments gave power to 

increase the rate of interest while others did not. Othersexcluded 

the need for notification and others required notification. 

He submitted that by charging interest upon interest the defendant 

was applying the technique of obtaining judgment for a luxpp sum to 
I 

impose a penalty on the debtor. This he says is not allowed by the 

law. 

He submitted that the defendant treated all the debts not 

only as being consolidated but merged them in the judgment and that 

by their subsequent conduct confirmed that that was what was done 
t," ,\ 

L '  and that was their understanding. 

In supp0r.t of his contention he referred to Snellts Principles 

of Equity, 28th Edition, Chap.2 Section 1. Penalties. At page 528 

(b) Difference in essence: - 
"The essence of a penalty is a payment of 
money s.tipulated as in interrorem of the offend- 
ing pqrty, while the essence of liquida- 
ted damages is a genuine covenanted pre- 
estimate of damage." I 

and (e) Payment of a smaller sum states: 

"'Where the payment of a smaller sum is 
secured by a larger, the larger sum 
is a penalty. This will be the case 
whether the larger sum becomes payable 
only on the failure to perform the 
stipulation for payment of the smaller 
sum or on breach of any of a number of 
stipulations of which the undertaking 
to pay~the gmaller sum is only one. 
The Court will not sever the stipulations. 
In cases of this kind the sumis clearly 
penal, for the breach of the contract 
to pay the smaller sum would give rise 
to nothing more than a right of action 
for that smaller amount, and if parties 
have agreed that the breach shall give 
rise to a claim to a larger amount, 
there is clearly no genuine pre-estimate 
of damage. But if on a loan repayable 
by instalments it is agreed that on 
default as to any one instalment the 
whole amount shall become payable forth- 

' with, the agreement is not penal and no 
relief against it will be granted." 

I 



H e  a l s o  r e f e r r e d  t o  p a g e t ' s  Law of  Banking E i g h t  E d i t i o n  a t  page 

115 where i n  t h e  c a s e  of  LloydlsBank Limited v .  Brooks (1950) 

6 Legal  Dec i s ions  A f f e c t i n g  Bankers,  161,  ~ y n s < e ~ ,  J. h e l d  t h a t  

t h e  bank was under  a  du ty  t o  keep a  customer c o r r e c t l y  informed a s  

t o  t h e  p o s i t i o n  o f  h e r  account ,  a  du ty  n o t  t o  over  c r e d i t  h e r  s t a t e -  

ment o f  account  ........... 
The p a r t i e s  a l s o  agreed  and t ende red  i n t o  ev idence  a s  E x h i b i t  

3 a  bundle c a l l e d  Scpplementary Index t o  J u d g e ' s  Bundle. 

A f t e r  r e f e r r i n g  t o  t h e  r e p o r t s  o f  t h e  ~ e g i s t r a r  o f  t h e  

i 
I 1 \ 1 1  Supreme Cour t  he  submi t ted  t h a t  by v i r t u e  o f  t h e  Order o f  t h e  

R e g i s t r a r  t h e  defendan t  ob t a ined  i n t e r e s t  a t  t h e  r a t e  o f  6 %  p . a .  

I I n  r e s p e c t  o f  a  l e t t e r  from t h e  Attorney-at-Law f o r  t h e  

defendan t  t o  t h e  Attorney-at-Law f o r  t h e  p l a i n t i f f  d a t e d  5 t h  August ,  

1988 c o n t a i n i n g  a  summary s t a t emen t  o f  t h e  p l a i n t i f f ' s  i ndeb t ednes s ,  

D r .  B a r n e t t  submit ted '  t h a t  t h e  f i g u r e s  shown i n  t h a t  summary s t a t e m e n t  

a r e  ' rounded '  f i g u r e s  and n o t  a  s t a t e m e n t  o f  how t h e y  have been 

a r r i v e d  a t .  

D r .  B a r n e t t  t h e n ' r e f e r r e d  t o  t h e  Formal O r d e r  made by 

Theoba lds , J  on t h e  4 t h  j u l y  1991. H e  s u b m l t t e d ' t h a t  t h e  r e s u l t  o f  

t h e  formal  o r d e r  i s  t h a t  $1.7 m i l l i o n  which r e s u l t s  from t h e  c a l c u l a -  

t i o n  o f  t h e  amount due on t h e  b a s i s  o f  app ly ing  t h e  s t a t u t o r y  r a t e  o f  

6% i n t e r e s t  t o  t h e  judgment d e b t  was p a i d  ove r  a b s o l u t e l y  t o  t h e  

defendan t .  That  t h e  ba l ance  o f  t h e  amount c la imed by t h e  de fendan t  

v i z :  $ 4 . 7  M i l l i o n  was p l aced  i n  an  account  pending complet ion o f  

t h e  p r e s e n t  p roceed ings  s o  t h a t  t h e  s u c c e s s f u l  p a r t y  would be e n t i t l e d  

t o  t h a t  sum and i n t e r e s t  t he r eon .  

C'- D r .  B a r n e t t  n e x t  d e a l t  w i t h  t h e  l e g a l  q u e s t i o n  o f  merger.  

H e  submi t ted  t h a t  having r ega rd  t o  t h e  terms of  t h e  v a r i o u s  i n s t r u m e n t s  

on o b t a i n i n g  a  judgment t h e  o u t s t a n d i n g  amounts merged i n t o  t h e  

judgment d e b t  and t h e r e f o r e  a t t r a c t e d  i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  

o f  6% p e r  annum. I 

H e  f u r t h e r  submi t ted  t h a t  by reason  of  t h e  n a t u r e  o f  t h e  
I 

judgment o b t a i n e d  which co ,nso l ida ted  t h e  v a r i o u s  d e b t s  and i nc luded  



and  a t  l e a s t  one l o a p  i n  h i s  p r i v a t e  c a p a c i t y  which l oan  he t e s t i f i e d  

formed no p a r t  of t h i s  a c t i o n .  I 

H e  t e s t i f i e d  t h a t  t h e  amounts r e f e r r e d  t o  i n  t h e  Order o f  

Theobalds J have been p a i d  a l though  n o t  w i t h i n  t h e  f o u r  ( 4  weeks) 

pe r iod  s t i p u l a t e d  i n  t h e  s a i d  Order.  

Mae Tapper an  Accountant  p repared  s t a t e m e n t s  of  account  
\ '' showing t h e  p l a i n t i f f ' s  i ndeb t ednes s  t o  t h e  de fendan t s  a s  a l s o  a  

summary of  P r i n c i p a l  and i n t e r e s t  p a i d  January  15 ,  1986 t o  A p r i l  3 0 ,  

1991. These documents were t ende red  and admi t ted  i n  ev idence  a s  

e x h i b i t s  4 ,  6 & 7  r e s p e c t i v e l y .  She used 6% p e r  annum a s  t h e  r a t e  

I 
1 /I' of  i n t e r e s t  f o r  c a l c u l a t i n g  t h e  i n t e r e s t  due. 

I 
It Wasas a r e s u l t  o f  h e r  c a l c u l a t i o n s  t h a t  t h e  sum o f  approx imate ly  

I 

$1.7M was s t a t e d  a s  t h e  p l a i n t i f f ' s  i ndeb t ednes s  t o  t h e  de fendan t .  

M r .  Hylton commenced h i s  submiss ion by ag ree ing  w i t h  t h e  

p l a i n t i f f  t h a t  t h e  i s s u e s  t o  be determined a r e :  

(1) What i s  t h e  a p p r o p r i a t e  r a t e  of  i n t e r e s t .  

( 2 )  Wliat i s  t h e  c o r r e c t  ba lance .  

H e  submi t ted  t h a t  i n  r e s p e c t  o f  t h e  d e t e r m i n a t i o n  of t h e  

c o r r e c t  r a t e  of  i n t e r e s t l t h e  i s s u e  depended on whether  t h e r e  was 

a  merger o f  t h e  d e b t  w i t h  t h e  judgment. 

H e  t h e n  s t a t e d  t h a t  i f  t h e  answer i s  i n  t h e  a f f i r m a t i v e  t h e n  

t h e  r a t e  o f  i n t e r e s t  i s  6%. I f  it i s  i n  t h e  n e g a t i v e  t h e  a p p r o p r i a t e  

r a t e  i s  t h a t  charged by t hk  defendan t .  

M r .  Hylton submi t ted  t h a t  i s s u e s  r e l a t i n g  t o  t h e  stamping o f  

mortgages a r e  r e l e v a n t  on ly  where t h e r e  i s  a  q u e s t i o n  o f  p r i o r i t i e s  

and t h a t  such c o n s i d e r a t i o n s  do n o t  a r i s e  a s  between l e n d e r  and 

borrower. 

H e  submi t ted  t h a t  i f  t h e  Cour t  comes t o  t h e  f i n d i n g  t h a t  t h e r e  

has  n o t  been a  merger t h a t  would be t h e  end of t h e  c a s e  and t h e  

p l a i n t i f f  would have p a i d  t h e  c o r r e c t  amount. I f  t h e  f i n d i n g  i s  t o  

t h e  c o n t r a r y  t h e  r e s u l t  would be t h a t  t h e r e  ha s  been an overpayment 

by t h e  p l a i n t i f f  and an accoulnt would have t o  be t a k e n  t o  e s t a b l i s h  

t h e  t r u e  ba lance .  



t h e  accumula ted  i n t e r e , s t s ,  it i s  n o t  open t o  t h e  d e f e n d a n t s  t o  

a p p l y  a  r a t e  o f  i n t e r e s t  o t h e r  t h a n  t h e  s t a t u t o r y  r a t e .  

H e  c i t e d  and r e l i e d  on t h e  f o l l o w i n g  c a s e s :  

I 

R e  European C e n t r a l  Railway Company 1876 Ch. Div,Vol.  I V  33 

E x p a r t e  Fewings Ch. Div.Vo1. XXV 338. 

,/ : 
I n  t h e  European C a n t r a l  Railway Company c a s e  t h e  C o u r t  o f  

L.,! 
Appeal h e l d  t h a t  t h e  o r i g i n a l  d e b t  was merged i n  t h e  judgment,  and 

t h a t  t h e  c l a i m a n t  was o n l y  e n t i t l e d  t o  i n t e r e s t  i n  t h e  judgment a t  

A s i m i l a r  d e c i s i o n  was reached  i n  t h e  C o u r t  o f  Appeal i n  

E x p a r t e  Fewings. 

I n  Economic L i f e  Assurance  S o c i e t y  & Usbourne & O t h e r s  1902 A . C .  1 4 7 .  

t h e  House o f  Lords h e l d  t h a t  though t h e  p e r s o n a l  remedy on a  covenan t  

t o  pay a  d e b t  merges i n  a  judgment and a  judgment c a r r i e s  o n l y  4 %  

i n t e r e s t ,  y e t  upon t h e  t r p e  c o n s t r u t i o n  o f  t h e , m o r t g a g e  deed t h e  

mortgagee were e n t i t l e d  t o  r e t a i n  t h e i r  s e c u r i t y  u n t i l  t h e y  were 

p a i d  t h e  p r i n c i p a l  sum and i n t e r e s t  a t  5 % .  

The E a r l  o f  Halsbury  L .C .  e x p r e s s e d  t h i s  d e c i s i o n  t h u s :  

"Of c o u r s e  a  covenan t  t o  pay i n t e r e s t  
may be  s o  e x p r e s s e d  a s  n o t  t o  merge 
i n  a  judgment f o r  t h e  p r i n c i p a l ;  f o r  
i n s t a n c e ,  i f  it was a  covenan t  t o  pay 
i n t e r e s t  s o  long  a s  any p a r t  o f  t h e  
p r i n c i b a l  shou ld  remain due  e i t h e r  on 
t h e  covenan t  o r  on a  judgment." 

F i n a l l y  w i t h  r e f e r e n c e  t o  t h e  Economic L i f e  Assurance  S o c i e t y  

I c a s e  Lord Davey s a i d  t h a t  t h i s  q u e s t i o n  ( o f  merger)  i s  one o f  c o n s t r u c -  
I ' i \/I 

....... I t i o n  o f  t h e  d e e d s  o n l y  

I 
The c a s e  o f  Arbu thno t  v .  B u n s i l a l l  1890 L . J .  234 S t e r l i n g  J .  

I 

CI r e f e r r i n g  t o  F r y ,  L . J .  R e  Fewings said:ItWhere t h e r e  i s  a  covenan t  

f o r  t h e  payment o f  a  p r i n c i p a l  sum, and a  judgment h a s  been o b t a i n e d  

upon t h e  covenan t  f o r , t h a t  sum, it i s  p l a i n  t h a t  t h e  covenan t  i s  

merged i n  t h e  judgment ........... 
The p l a i n t i f f  c a l l e d  D e l b e r t  Perrier and Mae Tapper a s  w i t n e s s e s .  

D e l b e r t  Perrier e x e c u t e d  mor'tgage documents on b e h a l f  t h e  p l a i n t i f f  



A Fred Cu thbe r t ,  Senior  Manager,Loans Department of  d e f e n d a n t s  

gave ev idence  on beha l f  t h e  defendan t .  Nothing new was e s t a b l i s h e d  

e x c e p t  he s t a t e d  t h a t  i f  a  payment i s  made i n  one y e a r  and i s  n o t  

r e f l e c t e d  i n  t h e  s t a t emen t  o f  account  f o r  t h a t  y e a r ,  t h a t  would 
I 

make a  d i f f e r e n c e  i n  t h e  c a l c u l a t i o n  o f  t h e  i n t e r e s t  due on t h a t  

account .  I t  would a l s o  a f f e c t  t h e  ba l ance  due. 

M r .  Hylton con t inued  h i s  submiss ions  and c i t e d  a s  an a u t h o r i t y  

i n  r e s p e c t  o f  e s t o p p e l  S e c t i o n  178 of  t h e  C.P.C. which p r o v i d e s  

t h a t  t h e  de fendan t  o r  p l a i n t i f f  must r a i s e  it by h i s  p l e a d i n g s .  

H e  f u r t h e r  s a i d  t h a t  t h e  p l a i n t i f f  d i d  n o t  f i l e  a  r e p l y  s o  

t h a t  t h e  o p p o r t u n i t y  t h e  p l a i n t i f f  had was l o s t .  

H e  a l s o  r e f e r r e d  t o  Bul len  & L e a k e . &  Jacobs P r e c e d e n t s ,  

o f  P l ead ings  1 2 t h  E d i t i o n  a t  page 1056. P lead ing  which s t a t e s :  
f-- >, 

I 

"Every e s t o p p e l  must be s p e c i f i c a l l y  
p leaded n o t  on ly  because  it i s  a  
m a t e r i a l  f a c t ,  b u t  a l s o  because  it 
r a i s e ' s  m a t t e r s  which might  t a k e  t h e  
o p p o s i t e  p d r t y  by s u r p r i s e  and 
u s u a l l y  r a i s e s  i s s u e s  o f  f a c t  n o t  
a r i s i n g  o u t  o f  t h e  p reced ing  p l ead ing . "  

M r .  Hylton con t inued  h i s  submiss ions  and d e l i v e r e d  a  w r i t t e n  

submiss ions .  With r e f e r e n c e  t o  t h e  mortgage i n s t rumen t  No.424336 

d a t e d  1 7 t h  February  1984 and r e f e r r e d  t o  Clause  2 ( h )  t h e r e o f  which 

r eads :  

" I f  t h e  r a t e  o f  i n t e r e s t  payable  here -  
under i s  h ighe r  t h a n  t h e  r a t e  payab le  
by law on a  judgment d e b t ,  t h e  t a k i n g  
o f  any judgment o r  any of  t h e  covenan ts  
h e r e i n  con t a ined  s h a l l  n o t  o p e r a t e  a s  
a  merger o f  t h e  s a i d  covenant  i n  such 
judgment o r  a f f e c t  t h e  Bank's  r i g h t  t o  
i n t e r e s t  a t  such h ighe r  r a t e  a s  w e l l  
a f t e r  a s  b e f o r e  judgment." 

H e  a l s o  r e f e r r e d  t o  Clause  4 ( r )  and 4 ( u )  o f  t h e  Mortgage 

i n s t rumen t  d a t e d  25th  March, 1985 and i s  No.136171. 

Clause  4 ( r )  reads :  

"The modtgage hereby c r e a t e d  s h a l l  be 
i n  a d d i t i o n  and w i thou t  p r e j u d i c e  t o  
any and every  o t h e r  remedy l i e n  
cr s e c u ~ i t y  which t h e  Bank may o r  
b u t  f o r  t h e  same would hzve f o r  
a l l  t h e  moneys hereby secured  o r  any 
p a r t  t h e r e o f .  



4 ( u )  T h i s  s e c u r i t y  s h a l l  n o t  be  c o n s i d e r e d  
a s  s a t i s f i e d  o r  d i s c h a r g e d  by any 
i n t e r m e d i a t e  payment o f  t h e  whole o r  
y a r t  of  t h e  moneys owing a s  a f o r e s a i d  
b u t  s h a l l  c o n s t i t u t e  and b e  a  c o n t i n u i n g  
s e c u r i t y  t o  t h e  Bank n o t w i t h s t a n d i n g  any 
s e t t l e m e n t  o f  accoun t  o r  o t h e r  m a t t e r  o r  
t h i n g  whatsoever  and s h a l l  be  i n  a d d i t i o n  
t o  any o t h e r  s e c u r i t y  o r  s e c u r i t i e s  which 
t h e  Bank may from t i m e  t o  t i m e  h o l d  o r  
t a k e  from t h e  Mortgagor and s h a l l  n o t  b e  
a f f e c t e d  o r  p r e j u d i c e d  by o r  a f f e c t  o r  
p r e j u d i c e  i n  any way any o t h e r  s e c u r i t y  
o r  s e c u r i t i e s  a s  it may h o l d  o r  t a k e  
from t h e  Mortgagor and t h e  Bank s h a l l  
b e  a t  l i b e r t y  t o  r e a l i s e  such s e c u r i t i e s  
a s  it may h o l d  o r  t a k e  from t h e  Mortgagor 
i n  such o r d e r  and manner and t o  pay ,  a p p l y  
and a p p r o p r i a t e  any money a t  any t i m e  o r  
t ? m e s  p a i d  by o r  on b e h a l f  o f  t h e  Mortgagor 
o r  r e s u l t i n g  from a  r e a l i s a t i o n  o f  t h i s  o r  
' any  o t h e r  s e c u r i t y  o r  any p a r t  t h e r e o f  t o  
such a c c o u n t  ( i n c l u d i n g  a  new a c c o u n t )  o r  
i t e m  o r  i n d e b t e d n e s s  and i n  such sequence  
p r i o r i t y a n d  o r d e r  a s  t h e  Bank may i n  i t s  
a b s o J u t e  d i s c r e t i o n  from t i m e  t o  t i m e  
de te rmine  any d i r e c t i o n  from t h e  Mortgagor 
t o  t h e  c o n t r a r y  n o t w i t h s t a n d l i n g .  " 

I n  s o  f a r  a s  t h e  two mortgages  r e f e r r e d  t o  above a r e  concerned ,  

hav ing  a c c e p t e d  t h e  p r i n c i p l e s  l a i d  down i n  E C O ~ O ~ ~ C  L i f e  Assurance  

S o c i e t y  & Usbourne ( s u p r a ) ,  I h o l d  a s  a  m a t t e r  o f  law t h a t  a covenan t  

t o  pay i n t e r e s t  may be  s o  e x p r e s s e d  a s  n o t  t o  merge i n  a  judgment 

f o r  t h e  p r i n c i p a l .  

The d e f e n d a n t  can  t h e r e f o r e  c l a i m  t h e  r a t e  o f  i n t e r e s t  under  

t h e  above two mortgages  viz:Nos.  424336 and 136171 a s  t h e  c o v e n a n t s  

s p e c i f i c a l l y  made p r o v i s i o n s  a g a i n s t  t h e i r  b e i n g  a  merger  i n  t h e  

c i r c u m s t a n c e s  which p r e v a i l  i n  t h i s  c a s e .  

I t  must b e  no ted  t h a t  t h e  judgment was o b t a i n e d  f o r  sum/sums 

o t h e r  t h a n  t h o s e  i n  r e s p e c t  o f  t h e  two mortgages  t o  which r e f e r e n c e  

--- h a s  a l r e a d y  been made. A t  l q a s t  one demand l o a n  o f  1 . 6  m i l l i o n  h a s  

been r e c o v e r e d  i n  t h e  judgment d a t e d  1 5 t h  J a n u a r y ,  1386. 

The i n t e r e s t  bn t h a t  l o a n  i s  26% p e r  annum. 

Any c a l c u l a t i o n  o f  i n t e r e s t  a t  a  r a t e  h i g h e r  t h a n  t h e  judgment 

r a t e  o f  6% i s  c o n s i d e r e d  u n f o r t u n a t e  and wrong. Unl ike  t h e  c l a u s e s  

i n  t h e  mortgage ins t rumentswhich  p r e s e r v e d  t h e  covenanted  r a t e  of  

i n t e r e s t ,  no  such s i m i l a r  c l a u s e  o r  p r o v i s i o n  i s  agreed  i n  t h e  demand 



Promissory  no t e .  

The l o a n  o b t a i n e d  on t h e  demand Promissory  n o t e  t h e r e f o r e  i s  

h e l d  t o  have merged i n  t h e  judgment d a t e d  1 5 t h  J anua ry ,  1986. 

I do n o t  t h i n 4  it i s  nece s sa ry  f o r  m e  t o  de t e rmine  t h e  i s s u e s  

d e a l i n g  w i t h  r e g i s t r a t i o n  and stamping o f  mortgages.  ~ h e s e  i s s u e s  

a l t hough  add re s sed  by Counsel  f o r  p l a i n t i f f  d i d  n o t  a r i s e  i n  t h e  

p l e a d i n g s  f o r  my de t e rmina t i on .  The f a c t  i s  t h e r e  is  a juclqinent 
I I )I' 

I 
o b t a i n e d  1 5 t h . J a n u a r y I  1986. 

I 

I Judgment 

1 
(1) An accoun t  o f  a l l  moneys r e c e i v e d  by t h e  d e f e n d a n t  o r  by 

any person  on i t s  beha l f  from 17 /2 /84  t o  15 /1 /86  and o f  

t h e  manner i 'n which t h e  s a i d  sums have been a p p l i e d  by 

t h e  de f endan t .  

( 2 )  To account  and e s t a b l i s h  what b a l a n c e s  a r e  due  a s  

o f  15 /1 /86  on ( a )  t h e  mortgage l o a n s  #424336 and 

#I36171 and ( b )  on t h e  Demand Promissory  Note. 

( 3 )  To c a l c u l a t e  t h e  r a t e s  o f  i n t e r e s t  on t h e  amount found 

t o  be due a s  o f  15 /1 /86  on t h e  mortgage l o a n s  a t  t h e  

c o v e n a n t e d r a t e  o f  i n t e r e s t  and t o  c a l c u l a t e  t h e  i n t e r e s t  

on t h e  Demand Promissory  Note a t  t h e  r a t e  o f  6% p e r  annum. 

( 4 )  Tha t  a l l  accoun t  and c a l c u l a t i o n s  be made t o  t h e  R e g i s t r a r  

o f  t h e  Supreme Cour t  w i t h i n  s i x  ( 6 )  weeks o f  t h e  Order .  

On t h e  q u e s t i o n  o f  c o s t s  - because  o f  t h e  p a r t i a l  s u c c e s s  o f  

e ach  p a r t y ,  I make no o r d e r  a s  t o  c o s t s  o r  p u t  a n o t h e r  way, each  

p a r t y  b e a r s  h i s  own Cos t s .  


