
I N  THE SUPREPIF, COURT OF JUDICATUHE OF JAMAICA 

1 ~ '  I N  C O k O N  LAW 
L - . . . ,  1 SUIT NO. C.L. A 186 OF 1996 

BETWEEN J O H N  AIR!J PLAINTIFF I? AND ESSO STANDARD OIL 
( S  .A. LIMITED) 

DEFENDANT 

ll D r .  Lloyd Barnct t ,  Norman Davis, Robin Sykos and ~ a n c c f - o t  Cowan 

II i n s t r u c t e d  by Mcssrs Al.ton Morgan and Company f o r  t h e  p l a i n t i f f .  

I1 Gordon Robinson, David Hcnry, Lowel-l. Morgan and Deborah Ncwl.and, 

and Company far t h i . t - D c f a u k x t : .  

I N  CUBERS 

il- HBARD ON t h e  16th ,  21s t ,  and 22nd and 31s t  days of January,  1997. 

-- -- COURTENAY ORR, J 

The plaintifcf t i b & h i s . u d a t c d  writ. and a summans far i n t c r l ~ ~ U ? -  .--- 
t o r y  i n j u n c t i o n  on 17th  Dccmber, 1996. The summons w a s  f i r s t  fixed . - -  

-. @x-.hcar-bg on ChrFst1~4_&vc, 3994, b c f a r c  E l l i s  J,  who thcn-grant& . . 

, . ap-. jsjunctisn for f  o u r t e r n  days and it: w a s  k h x c b y  ordcrcd that : 

' ( 1) Tba d&dant, Axi ,agmts and s<zruants ba n c s t z W  

from rc-cn=ring scrvice s t a t i o n  s i t u a t c d  a t  60 

I' Drive, f o r  t h e  purposes of t ak ing  possusaion, or doing  any 

l~ a c t  whatsocvcr cal-culated t o  i n t c r f c r c  wi th  t h e  p l a i n t i f f  g s  

ll continued use  and q u i e t  enjoyment o r  t o  compel him t o  g ive  

I1 up possession of  t h e  premises and i n  p a r t i c u l a r  any act 

ll intended to  d i s r u p t  t h e  cont inuat ion  of t h e  n o r m 1  bus iness  

II of t h e  p l a i n t i f f  a t  t h e  Sorvicc S ta t ion .  

I' ( 2 )  The defendants ,  i t s  agents  and s e r v a n t s  be r e s t r a i n e d  from 

tak ing  any a c t i o n  whatsocvcr a g a i n s t  t h e  p l a i n t i f f  on or 

pursuant t o  t h e  porported n o t i c e  W q u i t  dated t h c  1 0 t h  

I' day of Scptcmbcr 1996". 

me p l a i n t i f f  meid socks,  by a sumnoAs dated  6 t h  aanuary,  1997, 

I ~ an extens ion  of t h e  in junc t ion  unt i l .  t h e  t r i a l .  of t h o  a c t i o n .  



THE BACKGROUND TO THE DISPUTE 

The defendant hcrcinaftcrwards called "Esson is tho bwnor 8nd 

landlord of premises known as 60 Gilmour Drive, Kingston 20. d?hcsc 

prcmises arc located at the intersection of Washington Boulevard and 

Molynes Road, Kingston 20, St. Andrew, and house an Esso scrvicc 

station. 

Somctimc in 1988 or 1989, at the invitation of Esso, tho plain- 

tiff took ovcr the operation of the scrvicc station. Hc paid Essd 

Four Hundred Thousand Dol-lars ($400 , 000.00) , for thc goodwil.1. At 

the time of his assuming the running of the scrvicc statidh it had 

boon closcd for almost a ycar. From late 1989, the terms of his 

possession and opcration of the scrvicc station were containcd in 

scvcral succossive lcascs for t c m s  of one year. 

In Dcccmbcr 1995, thc plaintiff entercd into negotiations .with 

Esso for a new thrcc (3) ycar lcasc. They did not agree on the tcms 

of such a lcasc and cvcntually in March 1996, thc plaintiff signed a 

new "ono ycar leasen stated in clausc 1 (a) as cxpiring on 31st 

Dcccmbcr, 1996. 

In 1995 and 1996, lcascs arc identical. in many rcspects cxccpt 

for cxamplc in the mount of rental rescrvcd. Thcrc is howcvcr a gap 

in the 1996 lcasc documcnt. In both the 1995 and 1996 1-cases clausc 

5 (c) contained provisions cmpowering Esso without advice to forthwith 

terminate the lcasc in certain circumstances, but in thc 1996 lcasc 

document those provisions arc last recorded up to clause 5 (c) vii at 

the cnd of pagc 12, and pagc 13, begins with two lines which by thcm- 

sclvcs are unintclligiblc but correspond to the last two lincs o f  

clausc 5 (c) of the 1995 lcasc. Thereafter the terms of clausc 5 in 

both documents arc similar and contain clauses (f) and (g). 

(e) Thc tenancy crcatcd shall. tcrminatc automatical.1.y 

at thc cnd of the term for which thc same was made. 



I f  t h e  tcnancy be cont inued  by mutual  consen t  

beyond such d a t e  of  e x p i r a t i o n  of  t h e  o r i g i n a l  

t c r m ,  then  i n  t h e  absence of a w r i t t e n  agrccmcnt t o  

t h e  c o n t r a r y  such c o n t i n u a t i o n  shaJ.1 be  deemed t o  be  

a tcnancy from yca r  t o  yca r  commcr.cing on t h e  d a t e  on 

which t h c  prev ious  t c r m  exp i r ed  and tcrminab1.c on t h a  

occur rence  on any of  t h e  e v e n t s  se t  f o r t h  i n  c l a u s e  5 

(c)  ---- hereof  o r  by e i t h e r  p a r t y  by q i v i n g  t h r e e  (3)  months 

w r i t t e n  n o t i c e  e x p i r i n g  on t h e  l a s t  day o f  any cale ,nder  

month, b u t  o the rwi se  upon t h c  same t e t m s  and c o n d i t i o n s  

a s  conta ined  i n  t h i s  agreement". - 
The p o r t i o n  undcrl.ined c o n s i s t s  of t h e  two u n i n t e l l i g i b l e  1.incs 

a t  t h e  end o f  t h e  gap i n  +.he 1996 lease document. 

Another o d d i t y  i s  t h e  f a c t  t h a t  t h e  s c r v i c c  s t a t i o n  a c t u a l l y  

encompasses t h r c c  parcc1.s of  l and  f o r  which t h o s e  arc t h r c c  s e p a r a t e  

t i t l es ,  and arc a c t u a l l y  N o s .  58,  60 and 6 2  Gilmour Drivc. Fuxthcx a 

C e r t i f i c a t e  o f  Exemption undcr t h e  Rent R e s t r i c t i o n  A c t  was i s a ~ c 6  S c r  

60 Gilmour Drivc. Indeed throughout  t h e  l.casc agrccincnts e x h i b i t e d  a i ~ d  

t h e  corrospondencc between t h e  p a r t i e s  and on tb.c p l a i n t i f f  s J.ctter- 

heads,  t h e  l o c a t i o n  of  t h e  s e r v i c e  s t a t i o n  i s  al-ways g iven  as 60 Gi3.mour 

D r  ivc . 
On Monday, September 16, 1996, a n o t i c c  t o  q u i t  w a s  s e rved  on t h e  

p l - a i n t i f f .  I t  w a s  couched i n  t h e  fo l lowing  t e r m s :  

NOTICE TO QUIT 

W e  Wunes S c h o l c f i c l d  Del.eon & Company 

Attorneys-at-Law and Agents f o r  your 

Landlord Esso Standard O i l  S.A. Limited 

hereby g i v e  you n o t i c e  t o  q u i t  and d e l i v e r  up 

possess ion  of  a l l  t h a t  parcel.  of l a n d  s i t u a t e d  

a t  60 Gilmour Drivc, Kingston 2 0 ,  i n  t h e  P a r i s h  

o f  S a i n t  Andrew t o g e t h e r  w i th  t h e  S e r v i c e  S t a t i o n  

and f i x t u r e s  t he reon ,  which you now occupy as a 

t e n a n t  f o r  a t c r m  o f  one (1) year  commencing on t h e  

1st Cay d2f January 19''5, and c7:~1- ing on t h e  31s" 

day o f  December, 1 ~ 0 6 ,  



undcr a w r i t t e n  Lcasc Agrccmcnt da t ed  

25th March 1996, on or bc fo rc  t h c  3 1 s t  

day of  Dcccmbcr 1996. 

AND FURTHER TAKE NOTICE t h a t  t h e  reasons  t h a t  

t h i s  n o t i c e  i s  served  on you arc as follows: 

( a )  To n o t i f y  you t h a t  t h e  tcnancy c r c a t c d  by w r i t t c n  l c a s c  

agrccmcnt da t cd  t h e  25th of  March 1996, c x p i r c s  on t h e  3 1 s t  

I, day of  Dcccmbcr 1996, and w i l l  n o t  be  rcncwcd by your l and lo rd .  

(b) To n o t i f y  you t h a t  you havc committed breaches  t h a t  fa1.3. undcr 

c l a u s c  5 (cB, ( v i i ) ,  of  t h c  s a i d  Lcasc Agreement d a t c d  t h e  25th 
I 

day o f  March 1996, i n  p a r t i c u l - a r  you havc fa i l -cd  t o  comp1.y wi th  

I t h e  p rov i s ions  o f  c l a u s c  3 (h )  of  t h e  s a i d  lcasc agreement. 

I Datod t h i s  1 0 t h  day of  September 1996. 

NUNES SCHOLEFIELD DELEON & C6.  

P c r  . . 
Landlords ,  Attorney-at--Law and Agentq1 1 Clause 1 (hi reads :  

1 The Tenant HEREBY COVENANTS AND AGREES with  Esso as  fol lows:  

(h)  To a t t e n d  rcguJ.ar3.y a t  and pcrsonal.1.y supcrvi ,sc  

I1 and manage t o  s t anda rds  from t i m c  t o  t i m c  

r e q u i r e d  by Esso, t h e  Se rv ice  S t a t i o n  i n  t h e  

J.cascd premises on a "who1.c t i m e  b a s i s " .  

1 T h e  n o t i c c  t o  q u i t  w a s  accompanied by a cover ing  letter d a t c d  

1 Scptcrmber 11, 1996, and s igned  by M r  Donovan Jackson from t h e  1 Attorneys-at--Law f o r  t h e  defendant .  The material p a r t  r ends  as foll-OWS; 

1 "Re :  Lease Agrccmcnt .- Premises 60 GiS.mour Dr ive ,  

F> e x p i r a t i o n  of one year  t e r m  on December 31 1996. W e  arc 

I1 Attorneys-at-Law and Agcnts f o r  your Landlord Esso S tandard  

II O i l .  S.A. Limited. Our i n s t r u c t i o n s  arc t o  confi rm t h e i r  a d v i c e  

I, t o  you t h a t  t h c  tcnancy c r c a t c d  by t h e  w r i t t c n  lease agrccmcnt  

w i t h  you da t cd  March 25 1996, e x p i r e s  on t h e  3 1 s t  day of  December, 

1996, and wilj.  n o t  be  rcncwcd. 



d 3 For the a v o ~ & n n c c  :.of dc~ubt, wc ems: o:,;. ii~:~., S.rh 

Noti -12 t o  Lui.t and dc1.ivc.r up pos~cs ,~ - , i c ; .  9:: t h ~  

premises 011 sr before  t h e  31s t  Duccrnb)~?r 1'396"" 

~ h c  i s s u c  of goodwill. i s  a bone of conti:11tion and il; t h i s  tonni .~(;--  

t i o n  it is  inportayrt t o  no te  t h a t  t h e  1936  I c a s c  i?oc:%~~'ncnt a s  wcl.1. a s  I 

, t h e  1 9 9 5  I.cnsc ayrccrncnt con ta in  a s  c l a u s e  3 ( y )  a "goodwj..l.l. cxc'l.usion 
, 

d 1 cl-ausc" which rcads :  1 
63) "The Tenant MEIUBY COVENANTS AND AGREES wi th  1 

~ s s o  as fo~.l.ows: . . . . . . . . I 

( y )  . A t  t h e  expiration o r  socll~cr dctcrmil la t icn hawsoever 1 
of t h i s  Zigrccmcnt, no t  t o  make any claim a g a i n s t  

Esso f o r  goodwi1.l and t o  such end it i s  hereby 

cxprcss1.y agreed t h a t  Esso s h a l l  n o t  be 3.iabl.c t o  1 
compcnsatc t h e  Tcndnt for goodwil.l. of  any s o r t  ar  

d e s c r i p t i o n  ( i f  Any) acdruing by v i r t u e  t o  t h e  Tcnant 

ope ra t ing  t h e  Serv ice  S t a t i o n  pursuant  t o  t h i s  

Afhcr a ; lo t ice  Lo q u i t ,  t h o r e  was corrcspondcncc between t h e  p a r t i s s p  

meetings bctwwccn t h c  pJ.nintif  f and EssoC s managcmcnt, t h e  l a s t  of which 

was on 19th  Movmnbcr i 9 2 6 ,  hut Esso remained firm i n  i t s  p o s i t i o n  t h a t  

ix, ldi,:: =;i.rd;c;' i,:- 0~32.i.g~~tiot1 B;o pay compcnaatisil f o r  goodwi.l.3. t o  t h e  

p'r.zi.n.ti2f a ~ d  t h , a t  he shou.l.d dca3. w i th  t h e  incoming dcal.cr. Esso ins i s -"  

tcd t h a t  it !!.;:~.l.l. 110 i:~tclslcion s f  r:cgotiatincj t h a t  ma t t e r  w i th  t h e  

of i t s  Icttcs da ted  6 t h  

Mol.vin Chung, E s s o  i n f o r n e ~  t h e  pI . s in t i f  f t h a t  t h a t  gcrmtl.cman had been 

choscn t o  rep3acc him a s  %k~c dcal.cr f o r  t h e  Serv ice  S t a t i o n .  I n  t h a t  

3cttcr Essu aI.so rcqucs ted  PIX. Chung t o  co~mcricc ncgo ta t ions  wi th  t h e  

THE S U ~ ~ ~ - S S L : ~ ~ S  OM M E ~ Y  TEE pjy~4p7~:;--'- -----..--.-- A* A A F.F' 
-.- 

D r .  Ba rne t t  submitted as :C;-P.! :.ow~: 

Sheer bus:kncss scnsc  indicail?d. tha": I.?.s-~ing r o ~ a r d  tr, t.hc i.,mpor%ancc 

of t h c  business and th.c  subs tan t i a l .  sum paid for goodwi3.?. the p n ~ z t i o s  

ccr.:..c?mpl.atcf'i a rnorc .:urabl.c :~c..l.;t~Lionshi~,; t h a t  on(-. n i g h t  I.!?fcx: f r o m  t h e  



171" .n(? p12.rposc of t h c  l c a s c s  was t o  S a c i l i t a t c .  annua:i. :~ i lgo t i . i~~t i : . ,~~~;  r a  + 4.,::1: 

t,hsn t o  t.cxmiala.kc t h e  r e  l a t i o n s h i p .  

The n o t i c e  t o  q u i t  i s  i n v a l i d  and t h o  agrc:crnca.k wrang1,y tc!:t;r:j:~;a.t~< 

and morcso i n  view of t h e  d e f e c t  i n  t h e  1996  I c a s ~ ?  d o c w c n t ,  The 

c f f c c t  of  t h e  omission i n  tfic 1996 documcnt i s  a ma t t e r  of woighty 

1.cgal argument. 

The i n s i s t e n c e  by Esso t h a t  it ia no t  ob l iged  t o  pay t h e  p l .a i l l t i f f  

Fox gooCinil.1 makes it a l l  t h c  more incumbent on Esso to  act rcs::o?~naly 

i n  a2Sowing t h e  p l a i n t i f f  a reasonable  t i m e  w i th in  which t o  n c g o t i a t c  

wi th  t h e  incoming doal.cr. The p l a i n t i f f  has  doposed t o  such a p r a c t i c e  

i n  t h e  t r a d e .  

The p l a i n t i f f  had made it c l e a r  he will-  s u f f e r  y r c a t  ha rdsh ip  i f  

t h c  in-junction i s  no t  gran ted ,  s o  t h e  balance of convcnicncc i s  i n  

h i s  favour.  

The r c f c r c n c c  i n  t h e  n o t i c c  t o  q u i t  t o  a broach of c l a u s e  3 (h)  

which r e q u i r e s  t h e  p l - a i n t i f f  t o  a t t e n d  r e g u l a r l y  a t  and pcrsonal1.y 

supe rv i se  and manage t h e  s c r v i c c  s t a t i o n  r a i s c s  an important  i s s u c  of 

f a c t  on which t h e  p l - a i n t i f f  has  a s t r o n g  c a s e  having rcgard  t o  t h e  

c i t a t i o n s  1-311d . ? ? r j~ . rd~  he has rccc ivcd  i n  Urc t r a d e ,  

The rn 13 t-.i,l1; j . c i t l  of t i t l e s  f o r  the  prcmisos r a i s c s  t h e  i s s u e  of 

wi~cthar  th.: T-, i * ~ . r i ~ i v ~ -  arc ~ r c y e r S y  exempt unc?Lcr t h e  R c r l t  I~(?strictih;bn 

Act a s  t-he ccr t . ; f icatc?  sp:\aks t o  land conta ined  i n  only ox~c of t h e  

chrcc t i t l e s .  ?tic rc : lnt ionship of t n c  p a r t i c s  has  nothing t o  (30 w i t h  

t b c  l e g a l  c f f c c t  02 t h z  c c r t i f i c n t a .  

The C o u r t  should dctcrrrlinc what i s  t h c  rcasonnbl.c n o t i c c  t o  be 

givcn by Esso a s  t l lc prcmiscs a r c  comcrc in l .  premises.  

To r o j c c t  t h c  p l a i n t i f f  woul-d urldcrminc h i s  a b i l i t y  t o  n c g o t L a t c -  

Thcrc a r c  f i v e  majcr i s s u e s  of and f a c t  which n r ioc :  

(1) Whcthcr having rcyard  t o  t h c  c i rcumstances  i n  which t h e  

p l a i n t i f f  took over tlid ope ra t ion  of t h e  scrvicc? s t a t i o n  and t h c  

p r a c t i c e  in t h c  indus9cry t h e  dcicndant  i s  under a 1.cgal o r  c q u i t l b l c  

cluty t o  perm; t him adequate c r  rcasonahlc  t i m e  t o  nagst.'lc: t o  f o r  the  

d i s p o s a l  of llss goodwill ,  



E?! Whot-.h(>r t h e  p rov i s ions  of  t h e  I.casc document 2at.ck %.~rt:li 

25 i9S6, r ega rd ing  t e rmina t ion  and rcncwa; a r e  by reason  

of be ing  incorripS.cte o r  incapahl-e o f  f n t c r p r e t a t i o i ~  d e f e c t i v e  

and void  f o r  u n c e r t a i n t y  w i th  t h e  resc;.t t h a t  t h c  pJ .n in t i i f  

must Sc t r e a t e d  as a lesscc from yca r  t o  y c a r ,  

( 3 )  Whether t h e  c e r t i f i c a t e  o f  exemption i s s u e d  under t h e  Rcnra 

R e s t r i c t i o n  A c t  which i s  spccificaJ.3.y expressed  t o  concern 

60 Gil-mour Drivc g r a n t s  any s t a t u t o r y  exemption r ega rd ing  

Nos. 58 and 62 Gilmour Drivc,  and whethot t h e  l i o t i cc  t h a t  

r e l a t e s  t o  60 ~ i i ~ n o u r  Drivc i s  e f f e c t i v e  t o  t o rmina t c  t h e  

occupat ion of  a i l .  t h r c c  pn rco l s  i f  t h c  xiatice must s a t i s f y  

t h e  p rov i s ions  of t h e  Rcnt R e s t r i c t i o n  A c t .  

( 4 )  Whether t h e  n o t i d c  i s  e f f e c t i v e  t o  t c r m i n a t c  t h e  tenancy 

having r ega rd  t o  t h e  f a c t  t h a t  i t  g i v e s  as a rcason  a breach  

of a term of t h o  lease wikh t cga rd  t o  whidh t h e r e  i s  no 

cvidcncc t o  suppor t  t h e  a3.1-cgation and rogarddng which t h a t  

ground has  been abandoned. 

(5) Whether i n  any even t  i f  a13 t h e  t h r c c  parccJ.s arc exempt 

iron! p r o v i s i o n s  of t h e  Rcnt 3 i c s t r i c t i on  Act,  t h e  p l a i n t i f f  

hi: ?. km crli.itl.cd i n  t h e  d c s c r c t i o n  of t h c  t r i a l  Court  t o  a 

L 2,: \13bJ (> ~ C L  i;? ,, ;IS c,cterrnincd by that Cov.rtC, t a  mca t.o 

.'.:?i ;rr C ~ ~ ~ J C S  . 
THE SUBMISSIOMS ON THE DEFENDANT'S BEHALE: 

M r  Gordon Lbblnson submit ted as set o u t  hereunder:  

Thc pJ.ain!;.if2f has pu t  forward scvcral .  d i f f e r e n t  c a s e s  s i n c e  k h c  

f j . l . ing  of h i s  ~ 7 r S . t .  For cxmp3.c i n  t h e  endorsement t o  h i s  w r i t  a n d  

thr?  s-ons for kn junc t ion  b c f o r c  El . . l is  J ,  hc? sought  an i n j u n c t i o n  

i o r  thrcc rnonths apparcnt1.y on t h c  b a s i s  t h a t  he  he ld  over  on t h c  

1995  Lease as cr tonnnt  from yca r  t o  yea r .  Now he i s  a sk ing  f o r  a n  

i n j s n c t i o n  unti .? .  the tzia.1. of  t h e  a c t i ~ n ,  F u r t h e r ,  the? c3.ai1n t h a t  t h c  

R c s t r  i c  t i o n  l'ict cpvcrns  t l lc  tenancy i s  rc?c?ntJ.y bcinq 120tJ.y 

advanced. 

Secondly,  t h e  p l . s i n t i f f  ha? nis3.cil +:he Coul't. i n  his: :~ppJ . ica t ion  

bc fo rc  E l l i s  J ,  and f o r  t h a t  rcason  h i s  cur rc r i t  n p p l i c a t i c n  shou1.d be  

dijmisscci. 



Xic dcccived tr:e Court when he s t a t e d  i n  h i s  first nfficl.w:*- thnt: ci=;1'3$ 

tile end of  ti).,: 1995  l c a s c  he continued t o  pay rental .  a t  t h e  old ra t1  

and hc omi t ted  t o  i n d i c a t e  t h a t  t h e  rental .  was inc reased  when t h c  

'- 1 9 9 6  document was s igned.  
-1 

Various i t c m s  of corrcspondcncc w e r e  n o t  exh ib i t ed .  T h e s e  wcu1.d 

have shown t h a t  from t h e  out.sct Esso was contending t h a t  t h e  I-case had 

exp i red  and w i r ~  no t  terminated.  Letters which wou3.9 ha.::,\ rcvca::?2 

t h a t  a t  f i r s t  he d id  no t  p r o t e s t  t h a t  t h e  n o t i c e  t o  q u i t  was i n v a l i d  

b u t  merely sought and obtained nnectings wi th  Esso t o  d i s c u s s  t h e  i s s u e  

of goodwill  w e r e  a l s o  no t  exh ib i t ed .  

Thi rd ly ,  t h e  p l a i n t i f f ' s  suggest ion t h a t  t h e  c e r t i f i c a t e  under 

) t h e  Rent R e s t r i c t i o n  Act d i d  no t  exempt t h o  who3.c premises known a s  
L ' 

60 Gilmour Drivo, i f  taken t o  i t s  1.oyical. conc1.usion would make t h o  

p l a i n t i f f  a  s q u a t t e r  on those  a r e a s  of t h e  Se rv ice  S t a t i o n  on Nos. 58 

a:;d 62  Gi1.mour Drive. 

F o u r t h l . ~ ,  Esso was not  seeking  possess ion  by o r d e r  of t h e  Court ,  

s o  t h e  ques t ion  of involv ing  t h e  Cour t ' s  d c s c r c t i o n  a s  i n  Barr ington 

S c o t t  v  Lerncr d h ~ p  Limited FWCii 2 2 / 8 7 ,  unrcpozted 8id n o t  z r i s c ,  -- -.-."- ~- 
F i f t h l y ,  t h e  p l a i n t i f f  had been d i l a t o r y  i n  persuing ncgo to t ions  

\nrF-rrh M r  No7 a?17; k-'h~iig and t o  d a t e  had not  given him a3.3. necessary 

j.nS z~r  ?.;la L k ~ r i  f L, f i l m  t o  cal.cu3.atc t h e  goodwil.1.. 

i t . ,  th,: s3.3.cgcd custom of Esso sl1.owing t i m e  f o r  t h e  o u t -  

go ing  and .i~~c:cioLny dcal.crs t o  n e g o t i a t e  t h e  va lue  of t h e  goodwil-l was 

i: ~ ; L ~ P , < ? T  31' LI~--:I!;Ic~@s , 

Scvc..~C?ll.y, whntcvcr view t h e  Court may t a k e  of  t h e  1996 ].case 

l o c u ~ ~ e n t . ,  it did a t  S.cast con ta in  an ngrcomcnt f o r  a 1.casc f o r  onc 

1:ccr t o  cnd on 3 1 s t  December , 149  6 .  
,- I~ 

-. - Eighth ly ,  t h c  b a h n c c  of convenience was i n  favour of Esso. 

c n l c u l a t i o ~ r s  so t h ? t  ~ ~ s c e r t a i n i n ~ :  itkc va lue  of t h e  good~~~il-1.  was now 

t r i a l . .  



SW)USD TME FLAZNTXFF BE GRANTED AN INJUNCTION? .- - - 
-.. Before a s s e s s i n g  t h i s  app l . . i ca t i sn  i n  tcrrns o f  th.c guidc3.ines 
") 

Imer ican  Cynmid Coxnpany Liknitcd 

396 .  I wish t o  d e a l  w i th  a  few m a t t e r s  which cal.3. f o r  comment. 

M r .  Robinson i n  a sk ing  t h e  Court  t o  r e f u s e  t h e  p l - a i n t i f f ' s  

app.l.ication on t h e  b a s i s  t h a t  he  had concco:l.cd mater ia l .  i n fo rma t ion  

a t  t h e  i n t e r  partcs hea r ing  be fo re  E l . 3 . i ~  J, and t h a t  he had p u t  

forward s e v e r a l  d i f f e r e n t  c a s e s ,  c i t e d  t h e  foll.owilrg passage from 

Hal.sburyss Laws of  England, 4 t h  E d i t i o n  Vo7.. 2 4  : para .  696: 

"Necessity for disclosing material. facts on ax parto 
applications. I f  t h e  app.l.ication f o r  an in tc r l .ocu tory  
i n j u n c t i o n  o r  i n t e r i m  o r d c r  i s  made e x  p n r t c ,  t h c  
a p p l i c a n t  must s tate h i s  c a s c  fu1.l.y and fnir1.y t o  t h e  
c o u r t  and disc.l.ose a1.l. mate r ia l  f a c t s .  The c o u r t  h a s  
d c s c r c t i o n  t o  set a s i d e  on o r d c r  made e x  p s r t c  where 
t h e  appl . icant  h.ss f a i l e d  t o  rnnkc s u f f i c i e n t  o r  can.did 
disclosure. The a f f i d a v i t s  i n  suppor t  of  an ex  partc 
spp l . i ca t ion  skroul.63. a3.so al.ways s t a t e  th.c p r c c i s o  t i m e  
a t  which t h e  p l a i n t i f f  ow t h o s e  a c t i n g  for him bccamc 
aware of t h c  t h rea t ened  i n j u r y  and shou3.d sb.ow, i.11 

e f f e c t ,  e i t h e r  t h a t  n o t i c c  t.o thc? dcfcn:innt  would kc 
mischcivous o r  t h a t  t h e  ~ n a t t c s  As urcj!?nf Ci.r~:al, 11.. 
n o t i c c  w e r e  s e rved ,  t h e  ~ n i s c h i e f  wou.l.6 have heon 

... " .. done bcf o r e  t h e  i n  j unc t ion  C O U . ~ . ~ ?  kt2 o!J*:.~;.~ ?cd. L:IJ.L.::~,S 

t h e  a f f i d a v i t s  show th.c abovc, t h c  a p p l i c a t i o n  may 
bc  d i r e c t e d  t o  s t and  over  f o r  n o t i c c  t o  be s c rvcd  on 
t h e  defendant. 

A t  t h e  h e a r i n g  of t h c  npp7.icl t ion t h e  c a s c  put 
forward must c o r r c ~ p o ~ r d  wi th  t h a t  sct  o u t  i n  t h e  
stcztcmcnt of el s j .~ ,  i f  :Any, $.~nd -the p l a l n t i f  f may n o t ,  
whcn he p u t s  forward prominently and rel ics upon a 
g iven  c a s c ,  and f a i l s  upvn t h a t  c z s e ,  spc.l.1. o u t  a n o t h e r  
say hi2 might have framcd h i s  case s o  a s  t o  show s t i t3c 
t o  t h e  r c l . i c f  sskcd.  A p a r t y  who might have b rough t  
forward h i s  wholc c a s c  a t  once but who b r i n g s  forward  
ta p a r t  o n l y ,  whcn t h a t  fni1.s rnny n o t  rcm0dc.l. h i s  c s s c  
and r e l y  on a  d i f f e r e n t  e q u i t y ,  The c o u r t  ncvcr  g r a n t s  
an i n  junc t ion  on genera l  compl.oints, and cgcncra.l. wa rds  
i n  il ~ x o t i c c  ol: motion can bc l u s t i f i c d  on ly  by c s t a b -  
l i s h i n g  a s p e c i f i c  c a s e  of i n j u r y .  

I 
\ .  Whils t  I agxcc t l r~a t  concea3,ment o f  rnatcrin.1. f a c t s  may cause  the 

Court  t o  se t  a s i d e  an p a r t c  o r d e r o  I do n0.t r ega rd  t h e  p l . n i n t i f f  

ns having fa l l -cn  foul.  ai t h e  pr i : ic iplcs  s t a t e d  above s o  as t o  i n v i . t c  

t h e  s a n c t i o n s  mentioned i r s  t h e  ccirl . icr prococdings ,  b c f o r c  E.1.3 . i~  J, 

w c r c  i n t c r  partes. 



I n  t h e  t h i r d  e d i t i o n  of  Equ i t ab l e  Remcdics by 1 CF Spry,  t h e  

.l.carned Author speaks  t o  t h i s  i s s u c .  XIc su~nmnriscs t h e  p o s i t i o n  

r ega rd ing  - e x  pdrte app3 ica i tohs  t h u s  a t  pages 476-478: 
-- \ 

\ - "Wherc a p p l i c a t i o n  is  made e x  p a r t c ,  t h e  ob l - iga t ion  
of  t h e  p l . a i n t i f f  i s  n o t  merc3.y n o t  t o  mis lead  t h e  
c o u r t  by e x p r e s s l y  o r  impl.icd1.y making p r e s e n t a t i o n s  
t h a t  a r c  un t rue ,  a s  i s  o therwise  o r d i n a r i l y  t h e  c a s c  
i n  an i n t c r  p a r t c s  proceeding,  b u t  i n  a d d i t i o n  he  is  
under t h e  duty  o f  d i s c l o s i n g  t o  t h e  c o u r t  aXJ. matters 
w i t h i n  h i s ,knowledyc  which arc material .  -- t o  thc, proceed- 
i n s s  a t  hand and which t end  i n  favour  o f  an a b s e n t  p a r t y .  
A m a t t c r  i s  rcgardcd a s  ma te r i a l  f o r  t h e s e  purposes  
e i t h e r  i f  it is  rcl .cvant t o  t h e  cxistencc? o f  a power t o  
g r a n t  an i n j u n c t i o n  o r  i f  =t i s  one of  t h o s e  c i rcumstances  
t h a t  t h e  c o u r t  t a k e s  i n t o  account  i n  e x e r c i s i n g  i t s  
d c s c r c t i o n .  Furthermore,  t h e  b c t t c r  view i s  t h a t  it does  
n o t  havc t o  be shown t h a t  t h e  undisc losed  mattcr i n  
q u e s t i o n  would, i f  cs tabI . ishod,  havc been d e c i s i v e ,  f o r  

) one reason  o r  ano the r ,  a g a i n s t  t h e  p a r t y  who has  n o t  made 
u / a proper  d i s c l . o s u r e ~  I t  i s  s u f f i c i e n t  t h a t  is  i s  xcJ-cvant 

and of such a n a t b r c  t h a t  it might fo rc sceab iy  have bean 
rcgardcd by t h e  c o u t t  a s  of  weight.  

Although t h e  d u t y  of d i s c l o s u r e  of t h e  p l a i n t i f f  i s  
l i m i t e d  t o  matters o f  which h e  has  ob ta ined  knowXzdgc 
it has  bacn hc1.d t h a t  he  i s  n o t  ncccssar i l .y  cxcuscd 
because he  has  bc3icvcd t h a t  particu1.nc mattcxa known t o  
him a r c  no t  m a t e r i a l ;  h e r e ,  howcvcr, h i s  bcl . icf  i s  
probably rc l .cvant  t o  t h e  c x c r c i s c  by t h c  c o u r t  ;)r its 
d c s c r c t i s n .  

There has  become cstabl.ished. a 2cnczaJ. r u l e  thlt i.: - ---*-- -...--. -. - -- 
on an ex  p a r t c  a p p l i c a t i o n  t h c  p l . a i n t i f f  -~ ---- docs n o t  make - 
a s u f f i c i e n t  d i s c l o s u r e ,  i n  thc abscncc o f  spcciaJ. - 
c i rcumstances  h i s  a p p l i c a t i o n  wi1.1. simply be  dismissed;  - 
and f u r t h e r ,  i f  through t h c  ignorance of t h e  c o u r t  o f  
t h e  f s i l . u r e  t o  makc a s u f f i c i e n t  d isc . losurc  an  i n j u n c t i o n  
docs indccd i s s u c  it w i l l .  o r d i n a r i l y  be d i s s o l v e d  o r  set -- 
a s i d e  a s  soon as L h a t  fa iJ .urc  has subsequcntl.y beon - - 
d i s c o v ~ r c d " .  

Qcmphasis mine) 

But t h c  p o s i t i o n  on i n t e r  ~ 2 r t c s  -- appJ- icat ions  as  was t h a t  b e f o r e  

E l l i s  J ,  i s  somewhat d i f f e r e n t .  I accep t  t h a t  t h e  l a w  on t h i s  m a t t e r  

i s  c o r r e c t l y  s t a t c d  by Spry op. c i t ,  a t  pagcs 479-480, 

tic w r i t e s :  

" I f  t h e  appl - icn t ion  i n  ques t ion  i s  n o t  made cx  p a r t c ,  
bu t  i s  madc on r ~ o t i c c ,  and t h e  dcfcndant  noncthcl.ess 
docs  n o t  nppcar, t h e  p o s i t i o n  i s  somewhat d i f f e r e n t ,  
s i n c e  t h e  dcfcndant  has  a t  l e a s t  bccn given an  
oppor tun i ty  o f  coming b c f o r c  t h e  c o u r t  i n  o r d e r  t o  p u t  
forward m y  r c l c v s n t  mattcrs i n  h i s  favour ,  Hcrc t h e  
e x t e n t  o f  t h e  du ty  of  t h e  p l . a i n t i f f  t o  d i sc l .osc  matcr ia l .  
f a c t s  i s  n o t  a1.togcthcr clear. I n  one c n s c  where t h e  
rcspondcnt ,  a l though se rved  wi th  n o t i c e ,  d i d  n o t  appear  
Ron1il1.y M.13. s t a t e d ,  "But i f  t h e  respondent  docs  n o t  
nppcar,  and t h e  p l a i n t i f f ,  t a k i n g  advantage o f  h i s  
absence,  c n t i r c 3 y  rnisl-cads t h e  c o u r t ,  t h e n  I t h i n k  t h a t  
t h c  c o u r t  ought proper]-y t o  v i s i t  t h e  p a r t y ,  s o  
d c a l i n s ,  7~7ith t h e  conscqucncc, though n o t  w i t h  t h e  same 
s t r i c t n e s s  ss i n  t h c  c a s c  of an  cx pirtc i n j u n c t i o 7 l W ~  



I t  has  n o t  y e t  bccn es tab l - i shcd  whcthcr, whcn t h c  
dcfcndant  has  bccn givcn n o t i c e ,  t h c  p l a i n t i f f  is 
a l s o  under a duty  t o  disc]-osc a l l .  m a t t c r s  o f  
subs tan t ia l .  importance which favour t h c  absen t  p a r t y  
and which e i t h e r  a r c  r c l c v a n t  t o  t h o  c x i s t c n c c  of  
t h o  power of  t h e  c o u r t  t o  g r a n t  an i n t e r l o c u t o r y  
i n j u n c t i o n  o r  may propcr1.y be takcn  i n t o  account  by 
t h e  c o u r t  i n  t h e  e x e r c i s e  of  i t s  d c s c r c t i o n n .  

I1 Thc n e x t  i s s u c  i s  one on which n c i t h c r  s i d c  sought t o  address  

(1 t h e  Court  b u t  which is a  r c l c v r n t  cons idc ra t ion .  I r e f e r  t o  t h c  

qucs t ion  o f  whcthcr t h e  g r a n t  o f  an i n j u n c t i o n  would causc  h a r d s h i p  t o  

( a t h i r d  p a r t y ,  i n  t h i s  case Mclvin Chung, t h e  proposed incoming dca.l.cr. 

I On t h i s  i s s u c  I r c s p o c t f u l l y  adopt  t h e  remarks of  t h o  l e a r n e d  a u t h o r  

S p r i  op. c i t .  a t  pp. 456-457. H e  writes: 

SimiJ.ar p r i n c i p l e s  apply whcrc t h e  ha rdsh ip  t h a t  
would bc causcd by t h c  g r a n t  of rc3,icf would bo causcd 
t o  a t h i r d  pcrson,  or t o  mcmbcrs o f  t h c  pubJ.ic, r a t h c r  
t han  t o  t h e  dcfcndant .  Th i s  c o n s i d c r a t i o n  i s  takcn  
i n t o  account by t h e  c o u r t  i n  dc tcnnin ing  whcthcr it is 
j u s t  t h a t  an intcr.l .ocutory i q j u n c t i o n  should '$ssue; and 
i n  regard  t o  pe rpe tua l  i n j m c t i o n s  it has  a l roady  bccn 
notcd,  f o r  cxamplc, t h a t  c rts of e q u i t y  nwi13. n o t  
o r d i n a r i l y  and without  'ape. r ia3. spccial .  nocoss i ty  i n t c r -  
f c r c  by i n j u n c t i o n ,  whcro t h p  i n j u n c t i b n  w i l l  have t h e  
c f f c c t  of vcry  matcrial1.y i n j u r i n g  t h o  r i g h t s  of t h i r d  
pcrsons n o t  boforc  t h c  court" .  I n  p r i n c i p l c  t h c  
i n t c r c s t s  of t h i r d  pcrsons and t h c  p u b l i c  a r c  no less 
mater ia l .  i n  inter3.ocutory appJ.ications than  i n  a p p l i c a t i o n s  
f o r  f i n a l  r e l i o f .  Howcvor, t h c  weight t o  bo g ivcn  t o  t h i s  
c o n s i d c r a t i o n  depends on o t h c r  mattcrs such a s  t h c  c x t c n t  
of  ha rdsh ip  t h a t  might bc causcd t o  t h c  p l a i n t i f f  and 
dcfcndant  rcspcctive1.y by t h e  r c f u s a l  o r  g r a n t  o f  rc1.ieS 
and t h e  dogrcc o f  p r o b a b i l i t y  wi th  which it appcars  t h a t  
t h o  p l a i n t i f f  w i l l  ultimate1.y succeed,  a t  t h e  f i n a l  
hear ing ,  i n  o b t a i n i n g  a  perpetual.  i n j u n c t i o n  o r  such o$cr 
equitab1.c r c l i c f  a s  i n  ques t ionn .  

d 

( And i n  f o o t n o t c  18 on t h c  samc pagc hc w r i t c , ~ :  S 

"Indeed, p o a s i b l c  hardsh ip  t o  t h i r d  pcrsons may, i f ' i  
suf f ic icn t3 .y  dircct, i n  some circumstances be g iven  
g r c a t c r  wciqht t han  hardsh ip  t o  t h e  dcfcndant ,  t o  \, 

t h c  cxtant* th , a t  t h e  t h i r d  persons i n  q u c s t i o n  a r c  n q t  
PI-1-cqcd t o  be . 

"Indeed, p o a s i b l c  hardsh ip  t o  t h i r d  pcrsons may, i f ' i  - - -  

g r c a t c r  wciqht t han  hardsh ip  t o  t h e  dcfcndant ,  t o  \, 

t h c  cxtant* th , a t  t h e  t h i r d  persons i n  q u c s t i o n  a r c  n q t  
PI-1-cqcd t o  be . 

_ .  . : ,,' > . 
I now t u r n  to th,c principles cnuncia tcd  i n  ~ r n c r i c i n  cymmid. , 

. .* 
&, L ~~ . 

h . '  

The f i r s t  qucs t ion  which arisos i s  whcthcr t h e r e  . i s  . a s c r i o u s  i s s b  
i 

3 t 

t o  be . " t r i e d ,  i n  d t h o r  words, has  . t h e  . p3.ainti-f f ghokn* t h a t  h i s  c l a im i s  
* ..,. . . . . .  . . . ....., '. . . . .. ,. 

. ' !  \ .  
. \ 

n o t  f  rival-ous o r  vexa t ious ;  ' and i n  t h i s  conncctionl ' - ' idopt ... . . . . t h o . ,  . , 1 
. .  . . .  . . 

dcf  i n i t i o n  o f  "not  f r i v o l o u s "  uscd by Evc1.cigh LJ, " i n  -cay.& v G1.obcl 
. . 
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meaning of t h a t  phrase  a s  "one f o r  which t h o r e  is  suppor t ing  ma to r i a l " .  

I hold t h a t  t h c r c  i s  a  s e r i o u s  i s s u c  t o  bc t r i e d  i n  t h i s  matter. 
I 



The nex t  i s s u c  f o r  c o n s i d e r a t i o n  is  t h e  f i r s t  f a c t o r  i n  an 

assessment  o f  t h e  ba lance  o f  convenience,  namc3.y, i s  damages a 

s u f f i c i e n t  remedy? This  i s  an cxtramcly impor tan t  i s s u c  f o r  a s  Lord 

Diplock s t a t e d  i n  A m e r i c a  Cynamin a t  p. 510g: 

" I f  damages i n  t h e  maasuro recoverab1.o a t  
> common l a w  wou1.d bc  an adequate  remedy and 

t h e  defendant  would be i n  a f inanc i a l .  p o s i t i o n  
t o  pay, t hen ,  no intcr . l .ocutory i n  j unc t ion  

2' should normal.3.y be gran tod ,  howcvor s t r o n q  t h e  
p l . a i n t i f f 1 s  c l a im  appeared t o  be a t  that, s t a g e " .  

I 

(omphasis mine) 

I t  i s  obvious  t h a t  a n ' i m p o r l a n t  a s p o c t  to t h e s o  proceedings  I 

is  t h o i r  power t o  cnhancc tho p l a i n t i f f ' s  ba rga in ing  p o s i t i o n  on t h e  
-. 

mattcr of goodwill .  Indeed D r .  B a r n e t t  submi t ted  t h a t  '* to  r o j o c t  
41: - 
t h e  p l a i n t i f f  would undermine h i s  a b i l i t y  t o  n e g o t i a t e "  and as t h e  

I 
L .  Ic ' 

e a r l y  corrcspondcnco between thd  p a r t i t e s  shows, goodwi.l..la~was uppermost 
$! 

i n  td p l . a i n t i f  f s minq from t h e  vcryf"outsc t .  I f i n d  t h a t  i n  view of  
L 1. 

t h o  accep tance  by ~ e l . v i n  Chung o f  t h e  p 1 . a i n t i f f 1 s  method o f  ca.l.cu.l.at- 

i n g  g0odwi3.3.~ t h e  ascertainment o f  i t s  v a 1 . u ~  i s ,  as M r .  Robinson :says,  
. I  . . I  

a mattcr of mathematics. I t h e r e f o r e  hold  t h a t  damages wou3.d be:' 
1; 

s u f f i c i e n t  remedy. ? , 

The p l a i n t i f f  ha s  dcposcd t h a t  t h e  re fusa l .  o f  t h i s  app$cation 
L 

wou1.d cause  him f i n a n c i a l  h q d s h i p .  But t h e r e  is  no matcria1. b c f k c  
* 
T me as t o  how an i n j u n c t i o n  wou3.d a f f e c t  Melvin Chung t h e  incoming.flca.l.cr. 

Nor i s  t h e r e  anyth ing  t o  sugges t  t h a t  t h c  t r i a l  woul-d t a k e  pl-ace de ry  
b 

soon. F u r t h e r  t h e  p 1 . a i n t i f f t s  s t a t emen t  concerning ha rdsh ips  iEf  cts  
I 4  ,*; 

t h e  q u e s t i o n  of  whether he wou1.d be  i n  a p o s i t i o n  t o  s a t i s f y  h i s  tujndcr- 
C ,fy 

t a k i n g  as  t o  damages. I have been p rc scn tcd  w i t h  no i n f ~ r x n a t i o n ~ ~ ~ a b ; t o  

h i s  a b i l i t y  i n  t h i s  m g a r d .  Although t h a t  cannot  bo d e c i s i v e .  .' i' ' $,, - - 
\ : & 

1 I n  Brig44 Fol.cy Limited v E.l.l.iot [I9821 R.P.C. 43.3- a t  4$6 
i I 

S i r  Robert  Mcgarry V.C. s a id :  . f . ,. 
f'-2 

"1'bhou.l.d have boon r e l . u c t a n t  t o  d i s m i s s  t h e  ., t 

motion simpJ.y an t h e  grounds o f  a f a i l . u r c  t o  p u t  . "' f 
i n  ev idence  t h a t  ba3.ance s h e e t ;  b u t  I woul-d 

f. . . 
emphasize t h a t  i n  app1.ications f o r  i n j u n c t i o n s  
ospacia1.1.y s i n c e  Cynamid, one o f  t h c  impor tan t  
m a t t e r s  aJ.ways t o  be  d e a l t  w i th  i s  t h e  a b i l i t y  -, 

of  a p l a i n t i f f  t o  m e e t  an  under tak ing  i n  damagcs". :' ;. . 



I 'I Thc p l a i n t i f f  ha s  bacn d i l a t o r y  i n  supp3.yiny informat ior1  
I ,' 

kc? P\cl.vin Chung for him to n e g o t i a t e  t h e  arnou~lt of goodnil.3. payab3.c. 

So t h e  f a c t  t h a t  all i ~ g r c o r n c n t  on goodwil.3. i s  n o t  y e t  comp.l.ctcd is t o  

!.nrge e x t e n t  his own f a u l t .  

I n  a1.3 t h e  c i r c u m s t a n c e s  I hold t l r c ~ ' t :  t h c :  plaintiff i ~ u s t  

iii l i l  b o t h  o n  the i s s u e  o f  thc s u f f i c i c . n c y  of darnagcs as a. r c ~ n c d y  a ~ ? d  

on t l ~  i s s u e  of h . a r d s h i p .  

I Tkic npp.l . ici . i t io~l f o r  a11 c x t c n s i o n  ol tile i n j u n c t i o n  i s s u e d  

pl ,) by e1.l.i~ J i s  r c i u s c d ,  w i t h  costs t o  t h e  d c f c n d n n t  Esso. to bc t n x c d  


